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CURRENT TOPICS. 





That the signature to a contract within the 
statute of frauds need not be in writing, but is 
sufficient if printed, was decided in the English 
High Court of Justice on May 3lst, in the 
case of Torret v. Crupps. The defendant 
wrote and sent a letter to the plaintiff contain- 
ing an offer of a lease, and sufficiently stating 
theterms. He did not, however, sign the letter 
in writing, but the letter was written on a 
sheet of memorandum paper, at the head of 
which the following words were printed, ‘‘From 
Richard L. Cripps,’’ with his address. The 
plaintiff accepted the offer, but the defendant 
did not grant the lease, and the plain- 
tiff then commenced an action for specific 
performance. The defendant pleaded that 
there was not a sufficient memorandum in 
writing under the statute of frauds to bind 
him. Hatt, V.C., said: ‘‘ Having regard to 
the authorities, that was, perhaps, a fair point 
to submit to the court. But although it was 
not necessary in any of the cases referred to to 
decide the exact point, the principle is clearly 
laid down, and it is a reasonable principle. 
The case of Schneider v. Norris, 2 M. &S. 286, 
before Lord Ellenborough, shows the principle 
to be that, where a party desiring to sell (as 
was the case of the defendant) sends the party 
desiring to buy a document containing the 
name of the former party, though it may be in 
print, yet in such a way as to show that the 
sender recognized it to be his own name, and 
the document contains the the terms of a con- 
tract, that is a sufficient note in writing to 
charge the sender. The contention which has 
been addressed to me that it is necessary to 
show that there was a custom or habit would 
lead to difficulties. What would be regarded 
as amounting to a habit for that purpose? 
Here it is not an issue that the document upon 
which the defendant is charged was actually 
sent by him; it contains his name, and it is 
not disputed that the document with that ex- 
ception is in the defendant’s own handwriting. 
That document constitutes, so far as regards 
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him, a good contract under the statute, as 
well as according to the ordinary understand- 
ing.’’ , 





In Churchill v. Welsh, recently decided by 
the Supreme Court of Wisconsin, the defend- 
ant, who held certain notes and a mortgage as 
trustee, through mistake as to his duty and 
power, refused to surrender them on demand. 
In an action for the conversion, he, disclaiming 
all personal claim, brought them into court to 
be given to the party entitled thereto. The 
Supreme Court, overruling the lower court, 
held that the plaintiff was only entitled to nom- 
inal damages, It has been a well-established 
rule in the courts of England for more than a 
century, that in actions of trover, the court 
will, under certain circumstances, permit the 
defendant, after suit brought, to bring the 
property claimed into court for the defendant, 
with the costs up to that time, and the court 
will then order a stay of proceedings, or per- 
mit the plaintiff to proceed with the action at 
the risk of having the costs finally adjudged 
against him, unless he be able to show that he 
has been specially damaged by the conversion 
of the property by the defendant in addition 
to its value at the time of its return. Or the 
court will, in a proper case after verdict, upon 
a tender of the property, reduce the verdict to 
nominal damages, This rule has been followed 
in Vermont to its full extent as practiced in the 
English courts, and has been recognized as a 
proper exercise of the power of the court in 
special cases in the courts of Maine, New York, 
Massachusetts and other States. The cases in 
which this rule has been acted upon by the 
courts are mostly cases for the conversion of 
bills, notes, bonds, and other contracts for the 
payment of money. The rule was first defi- 
nitely defined by the Court of King’s Bench, 
in 1762, in the case of Fisher v. Prince, 3 Bur- 
rows, 1364. In that case Lord Mansfield and 
Justice Wilmot concurred in the following 
rule: ‘* That where trover is brought for a 
specific chattel of an ascertained quantity and 
quality, and unattended with any circumstance 
that can enhance the damages above the real 
value, but that its real and ascertained value 
must be the sole measure of damages, then the 
specific thing demanded may be brought into 
court.’’ Justice Wilmot said: ‘‘ This was the, 
more reasonable, as this action of trover comes 
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in the place of the old action of detinue’’: 
‘** Where there is an uncertainty either as to 
the quantity or quality of the thing demanded, 
or there is any tort accompanying it, that 
may enhance the damages above the real value 
of the thing demanded, and there is no rule 
whereby to estimate the original value, then it 
shall not be brought in. * * * It ought 
to be done; because at the trial, when the 
thing remains in the same condition, there 
generally is a rule ‘ to deliver it.’ An estima. 
ted value is a precarious measure of justice 
compared with the specific thing.’’ Previous 
to this, the decisions of the courts had not 
been uniform, as will be seen by areference to 
the cases of Harding v. Wilkin, Sayer, 120, 
and Catling v. Bowling, East, 26. Since the 
decision in the case of Fisher v. Prince, the 
practice has been uniform in the English courts. 
The reasons for the rule, and the considera- 
tions which should govern courts in its appli 
cation, are very briefly but most clearly stated 
by the learned chief justice in that case. Pick- 
ering v. Trustee, 7 Term, 53; Brinsden v. 
Austin, Tidd’s Pr. 571; Tucker v. Wright, 3 
Bing. 601; Earle v. Holderness, 4 Bing. 462 ; 
West v. Taunton, 6 Bing. 404-408; Whitten 
v. Fuller. 2 W. Bl. 902; Cook v. Holgate, 
Barnes, 281; Royder v. Batty, Id, 284; Moon 
v. Raphas,5 L. J. N. S., 262; Gibson v. 
Humphrey, 1 Crompt. & Mees, 544; Loose- 
more v. Radford, 9 M. & Wel. 657, 659° 
Alsager v. Close, 10 M. & Wel. 576-584; 
Cook v. Hartle, 34 E. C. L. R. 528; Buller’s 
Nisi Prius, 49 a and notes. These cases show 
under what circumstances the rule established 
in Fisher v. Prince should be applied. InR 
R. Co. v. Bank of Middlebury, 32 Vt, 639, 
which was an action of trover to recover for 
the conversion of certain railroad bonds, the 
court held, after a full discussion of the Eng- 
lish authorities, that the rule of the English 
courts upon this subject was a just rule, and 
the defendant was permitted to bring the bonds 
into court, and in the absence of any evidence 
showing any special damage beyond the value 
of the bonds, the court directed a verdict for 
the plaintiff for nominal damages. In Hart v. 
Skinner, 16 Vt. 138, the rule was also discussed 
and recognized, but the right of the defend- 
ant to bring proper proofs into court in that 
case, was denied, because the defendant did 
not bring his case within the rule. In Rodgers 





v. Crombie, 3 Greenl. 274, the rule was recog- 
nized, but it was held that is was discretionary 
with the judge trying the case, whether the 
defendant should be permitted to surrender 
the property in mitigation of the damage, and 
that the Supreme Court would not reverse the 
judgment of the trial court upon a question 
which rested in the discretion of that court. 
In Traver v. Good, 1 Clark (Pa.), 472, the 
court recognized the rule, but refused to per- 
mit the return of the property under the facts 
of the case. These cases are the only ones in 
which the English authorities upon this ques- 
tion have been considered and acted upon by 
the courts of this country ; but that such right 
exists in proper cases, is recognised in the fol- 
lowing cases: Shotwell v. Wendover, 1 Johns. 
65; Stevens v. Low, 2 Hill, 132, 134; 
Thayer v. Manley, Hum. 550. The last case 
was an action by the maker of three promissory 
notes, to recover damages against the payee, 
for obtaining said notes by fraudulent repre- 
sentations; it was held, if the defendant re- 
turned the notes or destroyed them before the 
judgment, the plaintiff wonld only be entitled 
to judgment for nominal damages. See also 
Sedgwick on Damages (6th Ed.) 614, 
and note. 








ATTEMPTS. 





I,.—UNSUITABILITY OF MEANS. 

Whether to an attempt it is necessary that 
the means selected should be suitable has been 
the subject of animated controversy among 
foreign jurists; and to its discussion several 
learned treatises have been devoted. Among 
those who maintain the affirmative, a distinc- 
tion has been taken between means which are 
‘* absolutely unsuitable,’ 7. e. means which 
under no circumstances could produce the 
intended effect; and means ‘relatively un- 
suitable,’’ 7. e. means which are in themselves 
suitable, but which are applied in insuffient 
quantity or in an ineffective way. 

As to this distinction, it may be observed 
that there is no agency of which it can be 
absolutely said that it will produce necessarily 
the intended effect; there is no cup between 
which and the lip there may not be a slip. 
There can be no certainty that the means will 
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operate until there has been a trial of the 
means. The attempt which is made with un- 
suitable means, and that which is made with 
inadequate means are, objectively considered, 
of the same character. Neither is adapted to 
effect the desired end. Neither is actually 
‘* dangerous.’’ An insufficient dose of poison 
may be not only innocent, but beneficial, and 
hence not a poison at all. An insufficient 
dose of arsenic may be as ineffective as a 
sprinkling of sugar, and hence, not merely 
‘* inadequate,’ but ‘* unsuitable.’’ If there- 
fore, an attempt with ‘‘inadequate’’ means is 
indictable, so must be an attempt with ‘‘ un- 
suitable’ means; if an attempt with ‘‘unsuita- 
bie’? means is not indictable, neither should 
be an attempt with ‘‘inadequate’’ means. 
The same observation is extended to means 
whose failure is imputable to the defective ac- 
tion of the offender himself. The ball, which 
fails because the gun is badly aimed, is as in- 
effective as the ball aimed from too great a 
distance. A false belief that the powder with 
which a gun is loaded is sufficient to make 
the ball effective, is as potent in defeating the 
offender’s purpose, as is the false belief that 
an unloaded gun is loaded. An error as to 
the length of a ladder to be used in entering 
a house, or as to the fitness of a skeleton 
key, operates to defeat the criminal purpose 
as effectively as does an error as to the ex- 
plosive capacity of a powder to be used to 
burst open a gate. 

To this itis replied, to follow Schwarze’s 
compendium of the arguments on both sides 
of this interesting question, that the use of 
an instrument in itself obviously unfit, leaves 
us no means of determining what was the in- 
tention of the party charged. What right 
have we to assume that a person aiming a 
broom at another is attempting to shoot? To 
prove the criminal intention it is necessary to 
put in evidence acts consistent with such inten- 
tion, not acts as to which the hypothesis of such 
an intention is repugnant. A mere confession 
of the party cannot convict when it is a con- 
fession that plainly shows there is no offense. 
If A says *‘I meant to shoot B with the 
broom-stick,’’ this confession is a confession 
of something that whatever it is, is not an at- 
tempt to shoot with a gun. A person confess- 
ing that he gave another sugar, believing it to 





be such or not knowing it to be poison, can 
not, on his confession, be convicted of an 
attempt to poison. 

To this it is replied that the existence of a 
criminal will and of an act performed with 
the intention to effectuate this will, is as much 
present when unsuitable means are used as 
when inadequate means are used. The for- 
mer is an error as to quality, the latter as to 
quantity. Want of accuracy of perception in 
the one case is no more a defense than de- 
fective appreciation of the quantity required is 
a defense in the other case. It is true that 
from the use of absolutely unsuitable means 
we may infer that the intention charged did 
notexist. This exception, however, does not 
apply to cases in which the means used 
though really unsuitable, did not appear so to 
the party employing them, as where sugar is 
used supposing it to be arsenic. A person 
goes to an apothecary to buy arsenic in order 
to poison another. The apothecary, suspect- 
ing the object, gives the purchaser, instead of 
the arsenic, a harmless drug, is not the pur- 
chaser, supposing an intent to kill to be estab- 
lished, indictable for the attempt? Whether 
when the means are utterly unsuitable to 
the end, we may infer a want of intent to 
hurt, is a question as to the amount of evi- 
dence requisite to prove the offense; it as- 
sumes that the attempt with unsuitable 
means may be proved, the dispute being as to 
the proof necessary to prove it. Even assum- 
ing that at the outset means for the realiza- 
tion of the objec; are not wanting, this is 


| the case with all kinds of attempts. 


It is further objected that it is absurd to 
assume that there can be a ‘‘beginning’’ of an 
undertaking of which there can not possibly 
be a ‘‘completion.’’ But of many human ac- 
tions must we not say that they can have no 
**completion ;’’ yet can we say of these that 
they have no ‘‘beginning?”’ How is it with 
human life itself? It is of the very essence 
of an attempt that the initiatory act has not 
worked the intended result. The reason of 
the non-occurrence of the result is indifferent ; 
the only requisite is that the result should not 
have occurred. The opposite view would es- 
tablish the immunity of all attempts, since 
the interruption of the offender’s purpose in 
all cases of attempt shows the inadequacy of 
the means. A shot which fails because the in- 
tended victim is cased in armor is on this 
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reasoning as little of an attempt as isZa shot 
which fails because the gun is unloaded. It is 
said, indeed, that when there is no possibility 
of success in the attempt, then the attempt is 
not indictable. But how as to the shot at the 
man in armour, or as to poisons administered 
to a person who has taken antidotes, and is 
therefore poison proof? The answer is that 
in such cases the intent to kill is that 
which makes up the offense. But is 
not this abandoning the objective stand- 
point, upon which the adherents of this 
view rest? It is arguing in a vicious circle to 
say, as do the advocates of the objective 
theory, that the attemptis only indictable 
when the object is attainable, and yet that 
whether the object is attainable depends upon 
what was the intent. Suppose that the de- 
fendant, with intent to kill, used a powder 
which has lost its strength by time. He will 
not succeed in poison‘ng, and if the objective 
theory be strictly carried out, cannot be con- 
victed. If it be replied that because he in- 
tended to kill he must be convicted, then the 
objective theory must be abandoned. 

Other practical difficulties stand in the way 
of this view. A gun is loaded with a charge of 
powder too slight to carry the ball the re- 
quired distance. Is not this an attempt? If 
not, how many additional grains of powder are 
necessary to make the offense? If it be, why 
is not shooting without powder (supposing the 
offender believed the gun to be loaded) an 
offense, and if shooting without powder be no 
offense, and shooting with inadequate powder 
be an offense, at what point between the two 
is the line to be drawn? Oran attempt to 
poison with an insufficient dose is said to be 
no offense, though if the dose be repeated day 
after day, the poison would be fatal. Hence, 
three or four times administering poison in 
doses, each by itself, insufficient to hurt, 
would be an attempt, though neither particu- 
lar administration would constitute an attempt. 
In other words, four zeros would constitute a 
unit. Where, also, are we to find a test as to 
the efficiency of the poison? Suppose, that 
with intent to sweep away a whole family, 
poison is introduced into a tureen of soup of 
which the family in common is about to par- 
_ take. The poison would be sufficient to kill 

the children of the family, but not the adults, 
Shall we say, supposing the attempt to be 





frustrated, that the offender is indictable for 
an attempt to kill the children, but not for an 
attempt to kill the adults? Or at what age 
of a child does an attempt to poison it cease 
to become indictable? Or how can we deter- 
mine, if the test be capacity to resist poisons, 
what is the capacity in any particular case? 
* The true theory, it is therefore insisted, is the 
subjective; that is to say, the test is, did the 
offender intend to hurt, and did he take means 
in his view calculated to effect his end. If so, 
the unsuitableness of the means makes no de- 
fense. To this rule an exception is advanced 
by those who maintain its general validity, ex- 
cluding cases when unsuitable superstitious 
agencies are employed. And the validity of 
this exception is conceded in cases in which 
the agency of supernatural beings is invoked, 
it being left discretionary with such beings to 
intervene or not. Hence the adherents of the 
subjective theory concede that it is not an in- 
dictable attempt for a person, intending thereby 
to kill another, to resort to incantations or in- 
vocations of supposed magicans or malevolent 
spirits. 
Il.—ATTEMPTS ON UNSUITABLE OBJECTS. 
Must an attempt, in order to be indictable, 
he on an object on which the complete crime 


could be consummated? The question is in 
many respects the same as that which we have 


just considered in relation to attempts with . 


unsuitable instruments. An attempt is made 
to steal an article from a room which is either 
empty or has in it other articles than that 
which is sought. Or a wound is inflicted on 
a corpse whom the assailant believes to be a 
living man. In such cases we have, on the 
subjective side, the conditions of an attempt. 
The punishability of the act, however, is de- 
nied, because the offender assumed a non- 
existent quality in the object, which defect 
excluded the possibility of the completion of 
the offense. But the same contradictions re- 
sult from this view as result from the theory 
that an attempt with unsuitable means is not 
indictable. How do we know that any object 
actually exists as conceived? And if it does 
not exist as conceived, how can there be in 
this view an indictment for an attempt? If 
entire correspondence between intention and 
object be required, the person who attcmpts 
to pick a pocket can in no case be convicted, 
since in no case could he find exactly what he 
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seeks. An assassin, in this view, who sees a 
carriage belonging to his intended victim ap- 
proach, and shoots into the carriage, is not 
punishable if the owner had a moment or two 
before stepped out, though it would be other- 
wise if the owner had shifted his,seat from 
the back seat, which he usually occupied, to 
the front. But is not the peril and the dis- 
turbance of public order in each case the 
same? Can we hold that it is not an indicta- 
ble offense to attempt to produce a miscar- 
riage on a non-pregnant woman, or to attempt 
to murder a person by setting a spring gun 
on his chamber door on a night on which it 
so happened that he would be necessarily 
absent ? 

In these cases it is said there is an existent 
object, though not an object in the condition 
that was supposed. But is this distinction 
tenable? Is there an existent object in cases 
where a pocket is searched unavailingly by a 
thief, and yet is not this an attempt? So far 
as concerns liability to be hurt, a man covered 
all ever with impenetrable armor is as non- 
existent as is a dead person; yet no one holds 
that to shoot at a man encased in armour is 
not an attempt. 

Such are the views presented by a learned 
jurist, Dr. Schwarze, attorney-general of 
Prussia, in defense of what is called the subjec- 
tive theory of attempts. In my book on Crimi- 
nal Law I examined the English and American 
authorities in this relation, and I expressed 
the opinion that an attempt is not indictable 
unless the means are apparently suitable, or 
the object probably existent. But the ques- 
tion has lately been reopened, not merely by 
a series of elaborate German text books, but 
by several litigated cases in our own courts. 
The summary I give above of the more recent 
phases of the controversy may induce others 
of the correspondents of the JourNat to com- 
municate their views on this interesting issue. 

Ss 

NARRAGANSETT Pier, R. I. 





In Schroeder v. Crawford, 6 W.J. 146, the Supreme 
Court of Illinois held where the husband of the plain - 
tiff was killed upon a railroad track by a passing 
train while in a state of intoxication, that the intoxi- 
eation was the proximate cause of the death, and that 
under the civil damage act the defendant whoowned 
the premises where the deceased had procured the 
liquor was liable in damages. 





LIABILITY OF PROMOTERS OF AN INCHO- 
ATE CORPORATION. 





WARD v. BRIGHAM. 





Supreme Judicial Court of Massachusetts, October 
Term, 1878. 


Where it is attempted to organize a corporation un- 
der the statute of 1866, ch. 290, but the organization is 
never completed through failure to comply with the 
requirements of the law, officers of the incho- 
ate corporation, who, in anti¢ipation of the com- 
pletion of the organization, carry on business in 
its name and for its benefit, are not partners with the 
subscribers to the stock or articles of association. 


Bill in equity to settle the affairs of a partnership. 
The case was referred to a master who reported 
the facts, which appear sufficiently in the opinion. 


G. F. Hoar and T. L. Wilson, for the plaintiff: 
W. 8. B. Hopkins and F. T. Blackmer, for the de- 
fendants. 


SouL_E, J., delivered the opinion of the court: 


It appears from the report of the master that in 
the year 1869 the plaintiffs and six of the fifty de- 
fendants took preliminary steps towards the for- 
mation of a corporation under chapter 290 of the 
statute of 1866. Articles of association were 
signed; the amount of the capital stock was fixed 
at ten thousand dollars, and the par value of the 
shares was to be twenty-five dollars. The name 
of the corporation was to be the Westboro Milk 
Producers’ Association, and its business was to be 
carried on at Westboro and at Boston. A first 
meeting was duly called and held, at which by- 
laws were adopted, and a president, board of 
directors, auditing committee, and secretary and 
treasurer were chosen. The by-laws provided, 
among other things, that the directors by vote of 
the stockholders might borrow money and give 
notes and mortgages in the corporate name, and 
that the presicent and secretary should sign the 
same. The plaintiff, Belknap, was elected presi- 
dent, and the plaintiff Ward was elected a direc- 
tor. Eighteen of the defendants subscribed for 
stock, and certificates were issued to them accord- 
ing to their several subscriptions, amounting in all 
to twenty-nine shares, of the par value of seven 
hundred and twenty-five dollars. The plaintiff 
Belknap agreed to take and a certificate was issued 
to him for ten shares. The plaintiff Ward took a 
certificate for two shares. At adjourned meetings 
votes were passed authorizing the purchase of real 
estate, and authorizing the directors to borrow 
three thousand dollars and mortgage the real es- 
tate as security for the same. One subsequent 
meeting of the stockholders was held or more, 
and one or more meetings of the directors, and 
divers votes were passed, the details of which are 
unimportant in considering the questions presented 
by the case. The association failed to become a 
corporation, because the requirement of the stat- 
ute was not complied with. The plaintiffs, how- 
ever, and E. D. White, Jr., and H. W. Weld, two 
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of the defendants, took possession fof the real 
estate, on which was a cheese factory, and carried 
on the business of buying milk from the defend- 
ants, sending it to Boston for sale, so far as they 
found a market for it there, ani manufacturing 
the surplus into butter and cheese, which products 
they sold in market. This was the business which 
it was intended that the corporation should do. 
After about a year, Weld ceased to participate in 
the management, but the plaintiffs and White con- 
tinued to carry it on till May 1, 1873. The stock 
of the corporation was never taken up to any con- 
siderable extent, and in December, 1870, it being 
known that the association was not legally organ- 
ized as a corporation, an attempt was made to or- 
ganize a co-operative association under statute 
of 1870, ch. 224, but the business was never trans- 
ferred thereto. The defendants were all in the 
habit of selling milk to the association and re- 
ceived payment therefor monthly by checks on a 
bank in Westboro, signed ‘‘ Lyman Belknap, 
Treasurer,’? and drawn on blanks on the margin 
of which the words ‘‘Westboro Milk Producers 
Association” were printed. Money was raised by 
the plaintiffs and by White and Weld, defendants, 
in the year 1869 on their own notes, and by them 
put into the business, and afterward on other of 
their notes money was borrowed by them and put 
into the business. Those of the defendants who 
did not subscribe for stock in the association had 
no relation with it other than as sellers of milk. 
The other defendants were aware that the plain- 
tiffs had advanced their own money for conducting 
the business. The plaintiffs acted in good faith 
and regarded themselves as agents for the associa- 
tion, with the intention of turning the business 
over to it whenever it should become a legally es- 
tablished corporation. The defendants gave no 
authority to the plaintiffs to act as their agents, 
unless such authority is to be inferred from the 
foregoing facts, and never intended to become 
partners with the plaintiffs, nor to have any other 
relation to the business than as sellers of milk, ex- 
cept that the eighteen subscribers to the stock of 
the association expected to be holders of stock in 
the corporation when it should be legally estab- 
lished. The main purpose of establishing the 
proposed corporation was to provide a constant 
market for the milk at remunerative prices to the 
producers, it not being expected or intended that 
the corporation should make any important profits 
from its business. 

i When the business was closed in the year 1873, 


and its debts were paid by the plaintiffs, except | 


one morth’s dues to the defendants for milk, which 
were never paid, the plaintiffs had paid out about 
eleven thousand seven hundred dollars more than 
they had received, and bring this bill against the 
defendants as partners with them for an account of 
the alleged partnership affairs, and to recover 
such balance as should be found to be due them. 
The defendants deny the existence of any copart- 
nership. 

There is no foundation in the facts found by 
the master for the claim that those of the defend- 
ants who did not sign the articles of association 





and did not subscribe for stock in the association 
were partners of the plaintiffs. They were merely 
dealers with the plaintiffs, selling merchandise 
and receiving payments therefor at stated times 
and on terms agreed upon, and whether the plain- 
tiffs were principals or agents in the matter, those 
defendants had no part in setting them up in the 
business nor in creating the agency. They dealt 
with the plaintiffs as with any other purchaser, 
and the fact that the method in which the plaintiffs 
managed the business and dealt with them gave 
them substantially the same advantages which the 
establishment of the proposed corporation was in- 
tended to give its stockholders, was a mere inci- 
dent which did not impose on them any new obli- 
gations or liabilities. As to those defendants, 
therefore, the plaintiffs have made no case. 

As to the defendants who signed the articles of 
association and who subscribed for stock, no part- 
nership with the plaintiffs is established by the 
facts found, because no such relation was con- 
templated by any of the parties. On the contrary, 
it appears that the plaintiffs did what they did for 
and in behalf of the proposed corporation, as its 
agents, and with the intention to give the business 
in its hands whenever it should be legally qualified 
to take it. In this state of facts, the subscribers to 
the stock or articles of association are not part- 
ners with those who assume the risk of acting 
for a corporation not yet legally established. 
They participated in the attempt to form a cor- 
poration for the purpose of avoiding that personal 
liability for debts which attaches to membership 
of acopartnership. Those who acted as agents 
for the inchoate corporation, acted without a 
principa] behind them, because there was nobody 
corporate capable of appointing agents, and so be- 
came principals in the transaction. Their mistake, 
though shared by the defendant subscribers to the 
stock, does not make those subscribers partners in 
the business done. Fay v. Noble, 7 Cush. 188; 
Trowbridge v. Scudder, 11 Cush. 83; First Nat. 
Bank of Salem v. Almy, 117 Mass. 476. 

Bill dismissed with costs. 
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REMOVAL OF CAUSES. 


RAWLE v. PHELPS. 





United States Circuit Court, Eastern District of 
Michigan, June, 1879. 


To authorize a removal to the Federal court, under 
the act of 1875, the requisite citizenship must have ex- 
isted at the time the suit was commenced in the State 
court. 


On motion to remand to the Circuit Court for the 
County of Macomb. 

Suit was begun in the State court November 8. 
1878, and a petition for removal, under the act of 
1875, was filed February 11, 1879. At the time the 
suit was commenced, it appears that both parties 
were citizens of Michigan. But the petition for re- 
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moval, and the affidavits made in opposition to the 
motion to remand, taken together, showed that de- 
fendant became a citizen of Wisconsin between 
these two dates. The question was whether, under 
the act of 1875, the parties must be citizens of dif- 
ferent States at the commencement of the suit. 

Mr. Stanley, for the complainant; Mr. Phelps, for 
the defendant. 

Brown, J.: 

So far as cases originating in Federal courts are 
eoncerned, it is perfectly well settled that the re- 
quisite of citizenship must exist at the commence- 
ment of the suit, and that the subsequent removal 
of the non-resident party to the State where the suit 
is pending will not oust the jurisdiction. Morgan’s 
Heirs v. Morgan, 2 Wheat, 290;Mollan v. Torrance, 
9 Id. 537. And in Dunn vy. Clark, 8 Pet. 1, this rule 
was carried so far as to sustain a bill to enjoin a 
judgment against a resident trustee under, the will 
of a non-resident plaintiff. See, also, Clark v. Ma- 
thewson, 12 Pet. 164. 

Such being the general policy of the law, it would 
seem, by parity of reasoning, that where both par- 
ties are citizens of the same State at the time the 
suit is commenced, the subsequent removal of one 
of them to another jurisdiction ought not to change 
the status of the case, or confer a right of transfer 
to the Federal Court; at least, such construction 
ought not to be given unless the words of the stat- 
ute are clear and explicit. A reversal of a policy 
adopted at the formation of the goverment, and 
continued for seventy-five years, ought not to be 
inferred from doubtful or ambiguous words. The 
observations of Mr. Justice Miller, in Johnson v. 
Monell, 1 Wool. 390, 394, are pertinent here: ‘This 


is such a wide departure from the restrictions by | 


which Congress had heretofore guarded the right 
of removal, and the proposition that a party insti- 
tuting the litigation in a State court, and pressing 
it to the point here mentioned, can, by his own 
voluntary change of residence, acquire a right to 
remove the case from the forum of his own selec- 
tion, is so startling, that nothing short of the clear- 
est evidence that Congress had both the power and 
the intention to grant such a right, will justify the 
procedure.’’ 

Under the act of 1789 it was held, in Insur- 
ance Co. v. Pechner, 95 U. S. 183, 6 Cent. L. J. 
76, that the petition for removal must show affirma- 
tively that the plaintiff was a citizen of another 
State at the time the suit was commenced. It is true 
the court decided the question upon a technical 
construetion of the statute, and did not undertake 
to state what its opinion would be under the sub- 
sequent acts, and the case is therefore not a con- 
trolling authority here. But a careful examination 
of the language of the two acts satisfies me that 
there is no substantial difference between them. 
The act of 1789 provided that ‘if a suit be com- 
menced * * * by a citizen of the State in 
which the suit is brought against a citizen of 
another State * * * and the defendant shall 
at the time of entering his appearance in such 
State court file a petition, etc.”’ The act of 1875 
provides that ‘* any suit, etc., now pending or here- 





in dispute exceeds * * * the sum of $500, and 
* * * in which there shall be a controversy be- 
tween citizens of different states, etc,’’ either party 
may remove. There is certainly no distinction 
between the words ‘“‘commenced” and *“*brought.’’ 
The use of the word “exceeds”? in the present 
tense, obviously refers to the time the action is 
brought. The words ‘‘shall be a controversy,” 
are somewhat equivocal, but I think they should 
be regarded as controlled by the previous word 
** exceeds ’’ and should be construed in connection 
with it. There would be no reason for holding 
that the jurisdictional test as to amount should be 
applied to the time when the suit is begun, and the 
test as to citizenship to a subsequent time. The 
fact that the statute of 1875, as well as those of 
1866 and 1867, extends the time within which the 
petition may be filed, proves nothing as to the 
time when the requisite citizenship should exist. 
If it did, then the Supreme Court should have de- 
cided in the Pechner case, that it was sufficient if 
the petition showed the defendant to be a non-resi- 
dent corporation at the time of entering its appear- 
ance in the State court. 

For these reasons, it seems to me quite clear 
that the act was never intended to give a party the 
right of ousting the jurisdiction of a State 
court which had once lawfully attached, 
by removing to another State. It would practi- 
cally put it in the power of either party to any 
suit in a State court involving over $500 to trans- 
fer his case to the Federal court, by acquiring his 
residence in another State pending the litigation. 

My attention has not been called to any case 
under this act arising in the Federal court, where 
the exact question has been determined, though it 
would appear by the syllabus of a case in the CEN- 
TRAL LAW JOURNAL, vol. 7, p. 398, that the Su- 
preme Court Commission of Ohio has expressed 
views adverse to the position here taken. 

In Indianapolis Railway Company v. Risley, 
50 Ind. 60, the Supreme Court of that State held 
that there was no difference in regard to the time 
when the requisite citizenship must exist, between 
the act of 1789 and those of 1866-7, under which it 
was held that the petition must aver that the par- 
ties were ciiizens of different States at the time 
the suit was begun. The act of 1867 is like that of 
1875 except in the use of the words “in which 
there is a controversy,” instead of ‘*in which there 
shall be a controversy.”’ As before observed, I 
think this difference quite immaterial. A like 
ruling to that in Indiana was made by the Supreme 
Court of Massachusetts in Taply v. Martin, 116 
Mass. 275. . 

I do not regard the decision in the case of John- 
son v. Monell, 1 Wool. 390, as necessarliy in 
consistent with these authorities. In that case 
the petition for removal set forth that the plaintiff 
was a citizen of Iowa when the suil was brought 
in the State court, that he became a citizen of 
Nebraska, of which the defendant was also a citi- 
zen while the suit was pending, and was so when 
it was tried; and that after this, by a voluntary 
change of residence, he became, and at the time 


after brought in any State court where the matter ' he made his application for the transfer of his 
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case to the Federal court, was again a citizen of 
the State of Iowa. The petition for removal was 
made after the case had been tried in the State 
court and a new trial granted. While the reasons 
given for sustaining the jurisdiction of the Fed- 
era] court are undoubtedly in conflict with the 
views here expressed, the order denying the mo- 
tion to remand might well have been sustained by 
the fact that at the time the suit was originally 
commenced in the Stute court the plaintiff and 
defendant were citizens of different States. The 
plaintiff might have begun his suit originally in 
the Federal court, and under all the authorities 
his subsequent removal to the State where it was 
pending would not have ousted the jurisdiction. 
This being so I see no reason why, if he had been 
a citizen of another State when the suit was begun 
in the State court, he might not have removed it 
to the Federal court, even though at the time of 
his petition for removal he was a eitizen of the 
State where the suit was pending. The case of 
McGinnity v. White, 3 Dill. 350, is nearer in 
point. In that case, suit was begun February 28, 
1870, in a State court of Nebraska, both parties 
being citizens of the State, and the amount invol- 
ved being less than $500. The petition was under 
the act of 1866, and it appeared that pending the 
suit in the State court, the defendant, had in good 
faith become a resident of the State of New Jersy, 
and that, owing to the long delay, the interest on 
the amount originally involved had increased the 
amount then in controversy to over $500. Judge 
Dillon sustained the removal upon the authority 
of Johnson v. Monell, confessing doubts respect - 
ing the soundness of the view, bnt adopting it be- 
cause it seemed equally consistent with the lan- 
guage of the act, and more consistent with the 
reasor and purpose of it than the opposite conclu- 
sion. In my opinion the right of removal under 
such circumstances ought not only to be consistent 
with the language of the act, but the language 
ought not to leave the right open to serious doubt. 

The case will therefore be remanded to the Cir- 
cuit Court for the County of Macomb. 


_ 
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NEGOTIABLE PAPER— ATTORNEY’S FEES 
—CONFLICT OF LAWS, 





HOWENSTEIN v. BARNES. 





United States Circuit Court, District of Kansas, 
May, 1879. 


1. AN INSTRUMENT IN WRITING, purporting to be 
Foeomissory note, is none the less a promissory note 
use it contains a stipulation to pay attorney’s fees 
if suit be instituted on the note. Wisc... ate BF | cheat 
5. IN THE CONSTRUCTION OF CONTRACTS, any y in- 
terpretation or construction applicable or incidental 
totheir performance should be governed by the law of 
the place of performance, while such as go to their ex- 
ecution or validity should be determined by the law 
of the place where they are made. 
3. A PAPER WRITING FOR THE PAYMENT of 
money in Missouri was executed in Kansas. By the law 








of Missouri, such writing was not negotiable; by the 
law of Kansas it was: Held, that the paper was negoti- 
able. 


J. Brumback for plaintiffs; Peck, Bryan and John- 
son for defendants. 

Foster, J. 

The defendants made two certain promissory 
notes, as follows: $2,040 20. 

‘* MEDINA, Kas., March 4, 1877. 

‘“‘ Thirty days after date we promise to pay to 
the order of Powers, Lynde & Co. two thousand 
and forty and 20-100 dollars at the First National 
Bank of Kansas City, Mo., with interest at 12 per 
cent. per annum after maturity until paid, and 10 
per cent. attorney’s fees, if suit be instituted on 
this note. The drawers and indorsers hereof jointly 
and severally hereby waive demand, protest and 
notice of non-payment of this note, value re- 
ceived. BARNES & HAYNES.” 

The other note was like this, excepting the date 
and amount, being dated January 30, 1877, and 
for the sum of $2,020 00. Both these notes were 
by the payees indorsed and transferred to the First 
National Bank of Kansas City, within six days af- 
ter their respective dates, said bank discounting 
the notes at their face less the interest, for the 
time they were to run, and placed the money to the 
credit of Powers, Lynde & Co., who afterwards 
checked it out. The defendants, a few days before 
the respective notes fell due, remitted the money 
to pay the same to Powers, Lynde & Co., not know- 
ing that they had transferred the notes. After- 
wards the First National Bank failed, and Howen- 
stein was duly appointed receiver, and he brings 
this suit to recover against the makers. These notes 
appear to have been madein Kansas and delivered 
to the payees at the place where they were made. 
They were made payable in Missouri at the First 
National Bank of Kansas City, and were indorsed 
and transferred to said bank before maturity. 

The Supreme Court of Kansas has decided that 
such notes are negotiableinstruments. Seaton v. 
Scoville, 18 Kan. 435, 5 Cent. L. J. 184. The Su- 
preme Court of Missouri has decided that they are 
not negotiable instruments. First Nat. Bank v. 
Gay, 63 Mo. 34, 3 Cent. L. J. 465. Neither of these 
decisions is founded on any statutory provision, 
but both rest upon constructions of the general 
principles of the law merchant. The defendants 
insist, however, that as the contract was to be per- 
formed in Missouri, the parties are presumed to 
have contracted with reference to the law as de- 
cided by the Supreme Court of that State. 

The purpose of interpretation in any case is to 
ascertain the intention of the contracting parties. 
But if the intention of the parties can not be de- 
termined from the language of the instrument it- 
self, it is to be sought for in the situation of the 
parties, and the subject matter of the contract 
aided by certain rules of construction which are 
presumed to be in accordance with the intentions 
of the parties. Story on Bills, sec. 143; Ed. on 
Bills, p. 166. Undoubtedly the place of payment 
was fixed in this case for the convenience of the 
payees in the notes, as they resided in Kansas City 
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and held business relations with the bank where 
payment was to be made. There seems to be some 
uncertainty as to what rule governs in the con- 
struction and interpretation of contracts made in 
one State to be performed in another. It has been 
held that the law of the place of perforinance is to 
control as to the construction and interpretation 
of the contract, and again it has been as clearly 
held that a contract legal by the laws of the place 
where made is valid and will be enforced in ether 
jurisdictions. Story on Prom. Notes, 179; Tilden 
y. Blair, 21 Wall. 247. From the authorities which 
I have been able to examine the true rule of con- 
struction is this: Any interpretation or construc- 
struction applicable or incidental to the perform- 
ance should be governed by the law of the place 
of performance, and such matters of construction 
or interpretation as go to the execution and validity 
of the contract are determined by the laws of the 
place where the contract was made. This is the 
rule established by the Supreme Court in the case 
of Scudder v. Union Nat. Bank, 91 U.S. 406, 2 
Cent. L. J. 827. 

Now, if this case is such a one as calls for the 
application of this rule of construction, I should 
say the laws of Kansas would control, because the 
question is simply this: Are these writings prom- 
issory notes? The Supreme Court of Kansas say 
they are. The Supreme Court of Missouri say 
they are not. They were mide in Kansas, and the 
laws of that State must determine their legal 
effect. It is a question touching their validity, 
and goes back to the execution of the papers. It 
is not reasonable to suppose that the contracting 
parties intended by making these notes payable in 
Kansas City to restrict their negotiability. If such 
had been the purpose a stroke of the pen over the 
words ‘‘ the order of’? would have effected that 
object completely. Suppose the payees had 
transferred these notes while in Kansas City 
to a citizen of Kansas, could it be urged 
against him because the courts of Missouri hold 
the paper non-negotiable, that he could not re- 
cover in the courts of Kansas? I think not. But 
it seems to me this case rests upon the general 
commercial law of the country, and this court is 
not bound to speculate upon the effect of these 
conflicting decisions of Kansas and Missouri. 
Mercer Co. v. Hacket, 1 Wall. 96. Both of them 
can not be good law. One is right and the other 
is wrong. The parties are presumed to have con- 
tracted with reference to the law as it really is, 
and it really is the same in both States, for itis a 
part of the common law ofthe land, and this 
court must base its decision on that law. And it 
seems tome the only way the defendants can be 
relieved from liability would be to hold that under 
the commercial law of this country these con- 
tracts are not prommissory notes, because not 
drawn for an amount certain by reason of the 
provision for an attorney fee. 

Andin support of that proposition there are several 
very respectable authorities. First National Bank 
v. Gay, 63 Mo. 34; 64 Id. 476, 3 Cent. L. J. 465; 
Woods v. Worth, 84 Pa. St; 24 Ill. 168. On the 
other side there are many equally respectable au- 








thorities. Gale v. Louisville Bank, 11 Bush. (Ky.) 
180; Sperry v. Hore, 32 Iowa 184; Stoneman v. 
Pyle, 35 Ind. 103; 37 Id. 512; Walker v. Wooden, 
(Ind.); 4 Cent. L. J. 248; Seaton v. Scoville, 18 
Kan. 435, 5 Cent, L. J. 184, and cases therein cited 
The reasoning upon which the Kentucky, Iowa and 
cases following rest their decisions, appears to me 
to be correct, and the conclusion reached is more 
in accordance with the advanced views of the pres- 
ent time, and with the general principles establ- 
lished by the Supreme Court of the United States 
in Mercer Co. v. Hackett, 1 Wall. 95, and other cases 
sustaining the negotiability of municipal bonds. 

The sum of money for which these notes were 
made is fixed and certain. The amount due at the 
maturity of the paper, the date when the makers 
promised to pay was in no manner indefinite. At 
all times during the period these notes would have 
been negotiable were the provision for an attorney 
fee omitted, i. e., until they were due; they called 
for a definite and fixed sum of money, and it was 
only on the contingency there should be a breach 
of the promise and a suit brought to enforce it, 
that it imposed a further liability. These notes 
stipulated for interest at 12 per cent. per annum 
after maturity. Here is a farther liability if not paid 
when due, and if we are to look beyond the day 
of payment fixed in the note, what prophetic vision 
can foretell what exactsum would be due wheu the 
note goes to judgment, or is voluntarily paid be- 
fore judgment. But no one would contend but it 
is nevertheless a negotiable promissory note. 

Itisa hard case for the defendants to be com- 
pelled to pay these notes again, and it would also 
be hard for the creditors of the bank to have to 
lose the amount. But one party or the other 
must suffer, and in equity the one most in fault 
should be the loser. There was a want of caution 
by the defendants in sending the money direct to 
Powers, Lynde & Co. before due, without knowing 
they still held the notes and being different from 
the place of payment named in the paper. Un- 
doubtedly they had implicit confidence in the 
payees, and believed them to be honest men, and 
so sent the money directly to them in good faith, 
but that confidence was misplaced, and the defend- 
ants are the losers by it. Judgment must go for 
the plaintiff. 





—— 


CONTRACTS—PUBLIC POLICY. 





BASTIAN v. DREYER. 


St. Louis Court of Appeals. 
[Filed June 10, 1879.] 


An agreement was entered into by creditors of an 
insolvent corporation with a third party, “ and with 
each other,’ to sell and assign their claims respect- 
ively to said third party for twenty-five cents on the 
dollar for each dollar of their claims. The plaintiff, 
who was a creditor, before signing the agreement, ex- 
acted and received as a consideration for his signature 
an indorsed note for a sum in addition to the twenty- 
five cents stipulated for. Ina suit on the note: Held, 





5C THE CENTRAL LAW JOURNAL. 








that he could not maintain the action, because the 
consideration was void as a fraud upon the other 
creditors who signed and as against public policy. 


Thomas J. Rowe for plaintiff; Patrick & Frank 
for defendants. 

Lewis, P. J., delivered the opinion of the court: 

This suit is against defendant Rudolph H. 
Dreyer as maker and defendant Robert G. Coleman 
as indorser, of a promissory note for $450, payable 
to plaintiff. The d+fense is, that the note was given 
without a good and sufficient consideration. 

The testimony tended to show that, on February 
14, 1876, plaintiff and defendant, Dreyer, were di- 
rectors ef the Farmers and Traders’ Savings Insti- 
tution, a banking corporation. Defendant, Dreyer, 
was also cashier of the institution, and plaintiff 
was a depositor. On that day plaintiff handed to 
defendant, Dreyer, across the counter a check for 
$600, drawn in plaintiff’s favor by a bank in New 
Orleans on a bank in New York, and requested him 
to collect it. Dreyerentered the draft to plaintiff's 
credit on his deposit account, and on the same day 
took it, with other drafts, to the Mercantile Bank, 
where it was passed to the credit of the Farmers 
and Traders’ Savings Institution in the usual course 
of business, under an arrangement between the 
two banks, whereby the Mercantile Bank under- 
took all clearing and collecting of foreign drafts 
for the other corporation. On the following day, 
February 15, the Farmers and Traders’ Savings 
Institution failed, and closed its doors. Its account 
was largely overdrawn at the Mercantile Bank, 
and that corporation retained the draft and its pro- 
ceeds. At the time when plaintiff delivered the 
draft to Dreyer, he had on current deposit in the 
Farmers and Traders’ Savings Institution about 
$1,319 67, including some interest on a time de- 
posit. Plaintiff afterwards proved his claim before 
the assignee for $1,919 67, which included the $600 
draft. On this entire amount from his allowance 
he was paid two successive dividends. A few weeks 
after the failure of the institution, an agreement 
was signed by the plaintiff and other creditors in 
the following terms: ‘“* We, the undersigned, agree 
with Robert G. Coleman, and with each other, to 
sell and assign to him, the said Coleman, all our 
respective claims and demands that we may have 
against the Farmers and Traders’ Savings Institu- 
tion of St. Louis, at and for the price of twenty- 
five per cent. of the faee of said claims and de- 
mands respectively, provided payment thereof be 
made in cash on or before the 15th day of July, 
1876, This offer to be open and irrevocable until 
that day.” 

The testimony further tended to show that be- 
fore the plaintiff signed this agreement he repeat- 
edly demanded of Dreyer payment of the amount 
of this $600 draft, and Dreyer uniformly denied 
all personal responsibility on that account, averring 
that the whole was purely a bank transaction. 
Plaintiff insisted that Dreyer should pay him, and, 
when asked by Dreyer to enter into the agreement 
with Coleman, refused to do so, unless he was first 
paid or secured the amount of the draft. After 
much discussion in repeated interviews, it was 





finally agreed that the plaintiff would sign the 
contract with Coleman upon the condition that 
Dreyer would give him his note for $450, with Cole- 
man as endorser; by this arrangement plaintiff 
would receive $50 from Coleman, and the $450 on 
the note would then satisfy the whole claim. The 
transaction was carefully kept secret. It wassup- 
posed that if known it would prevent other per- 
sons from signing the agreement, and it was un- 
derstood that plaintiff would use his influence in 
procuring such signatures. The note here in suit 
was thereupon executed and endorsed according 
to the agreement. 

The circuit court held that the consideration for 
the note was void, as a fraud upon the creditors 
who signed the Coleman agreement, and as against 
public policy. 

The law is well settled, that, in a case where an 
instrument is signed by a number of parties, and 
where it is generally understood that the fact of 
the signing by one or more constitutes part of the 
inducement for the signing of others, if there be 
any secret inducement or prospect of advantage 
moving the former, which is purposely withheld 
from the latter. this constitutes a fraud against 
the parties prejudiced, which will avoid the instru- 
ment. Miller v. Simons, 5 Mo. App., ——. 

The principle is that A may have sufficient con- 
fidence in B’s judgment to adopt it as his own 
upon a state of facts and motives in which each 
has a like interest. But if B have a special and 
controlling inducement, affecting himself only, it 
is a fraud to deprive A of an opportunity to con- 
sider B's judgment and to exercise his own, in the 
light of his own exclusion from such special in- 
ducement. Further, if B professes to sign be- 
cause A does so, and upon a mutual understand- 
ing that their respective gains or sacrifices are to 
be equal, the supposed mutuality vanishes, when 
it is discovered that B was impelled by a secret 
consideration, which can never bring any benefit to 
A. 

There was some testimony in the present case 
to the effect that certain of the parties to the Coie- 
man agreement were induced to sign it by the fact 
alone of the plaintiff signing. But this was not 
needed. The expression declaring that the parties 
agree ‘with each other”’’ is sufficient to show that 
a mutuality lay in the fact of the signing by each 
and all. In other words, the making of the agree- 
ment by one, was the consideration for the obliga- 
tion assumed by another. Plaintiff here contends 
that this part of the agreement is void for want of 
consideration. 

The surrender of a right as well as the receipt 
of value, may be a sufficient consideration. Each 
signer, in this case, surrenders seventy-five per 
cent. of his demand against the bank. - This he 
does, virtually, at the instance and request of the 
other signers, and thus furnishes a consideration 
sufficient to bind them in their several obligations. 
The agreement is valid, and on its face shows that 
the execution by each party was an inducement 
and consideration for execution by the others. 

It is urged for the plaintiff, that no evidence in 
this case shows the $600 draft to have been included 
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samong the claims which were to be sold to Cole- 
man. But the plaintiff's acts and admissions fur- 
nished abundant testimony for the purpose. He 
caused it to be included in his allowance against 
the bank as part of his claim, and afterwards re- 
ceived two dividends upon the whole allowance, 
notwithstanding the fact that he held the note here 
sued on for three-fourths of the same demand. He 
asserted in every possible way that this wasa de- 
mand of his against the bank, and nothing more 
was needed to bring it within the terms of the 
agreement. It is immaterial to the purposes of 
this inquiry that the agreement was not signed by 
all the creditors of the insolvent bank. There was 
no stipulation on that subject, and the agreement 
was on its face binding upon all who signed it. It 
was not strictly a composition, but was a sale by 
the creditors of their demands to a third party. 

All these, and other elements of validity in the 
transaction, are none the less subject to a condition 
which the law implies in every contract, that all is 
fair and above board, and that no taint of secret 
reservation or preference, giving one party an un- 
known advantage over others, shall make the con- 
tract different from what the parties intended. It 
does not help the matter to assume that the plaintiff 
‘held a disputed claim against the maker of the note, 
or that a note given in consideration of indebtedness 
-due from a third party, may be sustained as founded 
on a sufficient consideration. The question is not 
what were subordinate or ancillary moving causes, 
but what was the material and controlling consid- 
eration for the note given? The testimony 
tended to prove, and the instructions given were 
‘based on that hypothesis, that the note would not 
have been given but for the plaintiff's consent to 
sign the agreement, and thus far, at least, induced 
other creditors to do the same. This, then, was 
the real consideration for the note and its indorse- 
ment. 


Reference is made to Goldenbergh v. Hoffman, 
69 N. Y. 322, as showing that a sale of their claims 
by creditors to a third party does not stand on the 
same footing with a composition among creditors. 
That this is true for certain purposes will not be 
denied. But thereis no parallel in the ruling in 
that case with the law that governs tnis. Certain 
creditors of an insolvent firm agreed to sell their 
laims to a third party, at fifty per cent. of their 
face value. The plaintiff, who was one of those 
creditors, received the price agreed upon, and 
trensferred his claim. Afterwards he discovered 
that the transferee had paid to some other credit- 
ors, including two who had signed the agreement, 
-& greater price than fifty per cent. of their claims. 
Plaintiff thereupon sued for the residue of his 
Claim, alleging fraud. It was held that no fraud 
was appareni, and that he could not recover. If 
‘tthe cases were otherwise co-incident, the essential 
feature was wanting in that case which appears in 
this, to wit: a preference or special advantage re- 
served or secured at the time of the making of the 
agreement. It was not there pretended that any 
concealment or false representation had accompa- 
nied the execution of the contract. In the present 
case, that feature is conspicuous as the chief ground 





of the defense. The point is not that the plaintiff 
afterwards obtained better terms than other cred- 
itors of the insolvent, but that he secretly stipula- 
ted for and got them at and before the sign- 
ing of the agreement. So far as concerns 
the question of good faith thus arising it is impos- 
sible to perceive any difference between this case 
and one of a composition with creditors. The 
rights and interests of creditors are similarly af- 
fected in both transactions. A concealment 
which will operate a fraud upon them in one case, 
can not be harmless in another. In O*Shea v. Col- 
lier White Lead Co., 42 Mo. 397, our Supreme 
Court said: ‘‘In a deed of composition made by 
a debtor for the benefit of his creditors at large, 
each creditor comes into the agreement on th> un- 
derstanding that all will share mutually, or accord- 
ing to the terms embodied in the instrument; and 
if signatures of some of these creditors have been 
obtained by secret bargains or obligations, grant- 
ingthem more favorable terms than the general 
scope of the composition deed will warrant, a 
gross deception is practiced on the other creditors, 
and both law and equity will adjudge the transac- 
tion void, and any security given in pursuance of 
such contracts is absolutely void, even against 
the debtor who may have given such security.” 
It is also held, that any agreement between two 
or more parties to perpetrate a fraud upon a 
third, is an illegal consideration for a promissory 
note. Harwood v. Knapper, 50 Mo. 457. 

The action of the circuit court in giving and re- 
fusing instructions was in substantial conformity 
with the views herein expressed. Affirmed. All 
the judges concur. 
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MASTER AND SERVANT — DEFECTIVE 
MACHINERY. 


SMITH v. ST. LOUIS, KANSAS CITY, ETC. R.CO. 








Supreme Court of Missouri, October Txrm, 1878. 


1. THE PLAINTIFF, A BRAKEMAN on defendant’s 
railroad, was injured while attempting to uncouple 
cars. It was contended that the defendant was negli- 
gent in using a T guard rail, when a U rail would have 
been safer. Evidence was introduced tending to show 
that the U rail was safer. It was not shown that U 
rails were in general use in that locality. The plain- 
tiff was an experienced railroad man, and knew of the 
character of guard rails in use on the road. Held, 
that there was no evidence of negligence to go to the 
jury; that an employer is not required to provide for 
the sufety of his employees by adopting the latest im- 
provements in machinery; nor is he bound to adopt 
such improvements as are found by experience to 
combine the greatest safety with practical use. 


2. WHEN AN EMPLOYEE enters upon or continues 
in the service with the knowledge that machinery of a 
particular character is in use in that service, he can 
not recover for injuries inflicted by such machinery, 
on the ground that other and safer machinery should 
have been provided. Lewis v. Railway Co., 59 Mo. 495, 
criticised. 
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HENRY, J., delivered the opinion of the cotrt: 


Plaintiff was employed as a brakeman by the de- 
fendant, and in attempting to uncouple some cars, 
was knocked down, and his foot was run over by 
the car next behind him, inflicting an injury of so 
serious a nature as to render amputation of the leg 
above the knee necessary. He went between the 
cars while they were in motion, removed the coup- 
ling-pin, then went back to take out the link, and 
while walking between said cars, his right foot out- 
side and his left foot inside of the rail, his left foot 
was caught and held fest between the guard-rail 
and that of the main track. It was thus that the 


accident occurred, and this action is to recover 


damages for theinjury. The particular negligence 
alleged in the petition was: First, that the guard- 
rail was unnecessary where it was placed and se- 
cured; that said guard-rail was constructed of 
railroad iron known as the T rail, instead of a dif- 
ferent kind of rail which would have been as ser- 
viceable to defendant, and less dangerous to its 
employees. The first ground was abandoned on the 
trial, and plaintiif, relying on the second, intro- 
duced evidence tending to show that a guard-rail of 
railroad iron known as the U rail, would have been 
as serviceable to the company, and less dangerous 
to its servants; that owing to the form of the U 
rail his foot could not have been caught and held, 
as it wasinthe T rail. Donnelly, who testified for 
plaintiff, stated that the T rail is in general use in 
this country; that there are some U rails in use on 
the bridge at Kansas City; that he knew of no other 
place where that kind of a rail was in use. Knick- 
erbocker, for plaintiff, testified that he had had 
about twenty years’ experience in the construction 
of railroads, laying tracks, etc.; that he worked on 
the Illinois Central Railroad in 1854, and on an 
Iowa railroad in 1856, and subsequently on the Fort 
Scott and Hannibal and St. Joe Railroads; that he 
never had anything to do with any except the T rail; 
never saw the U rail; that he knew nothing of it, 
but from the works he studied. The evidence 
showed conclusively that the T rail is that gener- 
ally used, and that the U rail is but little used by 
railroad companies. 

The plaintiff had been about six days in defend- 
ant’s employment when the accident occurred. He 
had, before entering into defendant’s service, been 
engaged three or four years on the Illinois Central, 
on which road the T rail was in use. He knew there 
was a switch at the place where he was injured, and 
that it was of T rail, and testified that generally 
there were guard rails where there were switches, 
and could not say that he ever saw a switch with- 
out a corresponding guard-rail. Ira Buckley and 
Mr. Emerson both testified to an experience in rail- 
roading of several years on different roads, and to 
an acquaintance with the roads running into Kan- 
sas City, also the Illinois Central, the Pennsylvania 
Central, the Lafayette and Indianapolis, the New 
Albany and Salem, and others, and that they never 
saw any other than the T rail used in the construo- 
tion of guard-rails. 

For the plaintiff, the court then instructed the 
jury as follows: 

‘1, If the jury find, from the evidence in this cause, 





that the guard-rail belonging to and used by de- 
fendant in operating its road, and earrying on its 
business as a part of said road or appurtenances, 
was, from the situation or construction thereof, 
unsafe for employes of said railroad company em- 
ployed in operating said road, and that the same, 
i. e., said guard-rail, might have been so made, sit- 
uated or constructed as could have answered as well 
all the uses of said defendant in operating its said 
road, and at the same time have been safe for its 
employees, while engaged in the discharge of their 
duties in operating said road, ane that the defend- 
ant knew this, or might have known it by the exer- 
cise of reasonable care and diligence, then the jury 
are instructed that the defendant is liable to the 
plaintiff for damages for any injuries which, from 
the evidence, they find he has received in conse- 
quence of such unsafe guard-rail, after such want 
of the same was known, or by the exercise of rea- 
sonable care and diligence might have been known 
to the defendaat; and provided, also, they believe, 
from the evidence, that plaintiff, when he received 
such injuries, was exercising ordinary care and dil- 
igence, and did not know of such unsafety of such 
guard-rail.”’ 

“2. If the jury find from the evidence in this 
case that the guard rail used by the defendant 
when the plaintiff was injured was, from its make 
or construction unsafe, and that defendant knew 
thereof, or might have known thereof by the exer- 
cise of reasonable care and diligence, and that 
plaintiff was injured by his foot being caught in 
said guard rail, the jury are instructed that the 
defendant is liable to plaintiff for any injuries he 
has received in consequence of such defect in the 
make and construction of said guard rail, after it 
was known, or could have been known, by the de- 
fendant, if they further believe that the plaintiff 
was exercising ordinary care and prudence at the 
time he received the injury, and did not know of 
the defect in said guard rail in its make and con- 
struction.”’ ’ 

The following, asked by defendant, were re- 
fused: 

“3. The plaintiff was bound to exercise such care 
and prudence as was commensurate with the dan- 
ger of the employment in which he was engaged, 
and if you believe that at the time of the happen- 
ing of the injuries complained of that plaintiff was 
not exercising such care and prudence as was com- 
mensurate with the danger incident to his employ- 
ment, when by the exercise of such care and pru- 
dence he could have avoided the injury, then he 
can not recover in this action.”’ 

“15. If the evidence shows that the defendant 
used, at the place where plaintiff was hurt, the 
most approved style or kind of tracks and guard 
rail, and that the same were in general or univer- 
sal use in this country, or this part of the country, 
and that the same was placed or located in the 
usual or approved methods in use by the best con- 
structed and conducted roads of the country, then 
in such case the plaintiff cannot recover.” 

There is a perplexing confusion and conflict in 
the authorities with regard to the duty of a rail- 
road company to its employees, in the matter of 
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furnishing implements and machinery for them to 
work with. In some of the cases dangerous and 
defective machinery and implements are con- 
founded. Machinery is not necessarily defective, 
because dangerous. The most perfect steam en- 
gine requires skill and care in its management, 
and is a dangerous agent. Circular saws, planing 
machines, and nearly all machines used in wood 
work, are dangerous, but are not therefore neces- 
sarily defective. This distinction must be kept in 
view in determining all questions which arise in 
suits for injuries received by employees in using 
implements and machinery furnished them by the 
employer. If the employer furnish defective ma- 
chinery to an employee, ignorant of a defect which 
was or might have been known to the employer, 
by the use of proper care and vigilance, he is liable 
to the employee for any injury the latter may sus- 
tain in operating the machine with proper care on 
his part. This is all that was decided in Porter v. 
Hannibal, etc., R. Co., 60 Mo. 162. As was said 
by Bacon, J., in Warren v. Erie R. Co., 39 N. Y. 
471: ‘‘We are not now dealing with the liability 
which a railroad corporation assumes in respect 
to the safety and security of passengers trans- 
ported on their road for a compensation, and in 
regard to whom they become absolute insurers 
against all defects which the highest degree of 
vigilance would detect or provide against. The 
liability here, if there is any, is measured by that 
lower standard which all the authorities recognize 
in the case of an employee, and which is answered if 
the care bestowed accords with that reasonable skill 
and prudence which men exercise in the transaction 
of their accustomed business and employments.”’ 

Lewis v. St. Louis, &c., R. Co. 59 Mo. 495, is 
not in conflict with the foregoing views of the New 
York court, in the decision of the question before 
the court. The plaintiffs intestate was a brake- 
man and in coupling cars, stepping along as they 
moved partly forward and partly out toward the 
rail until he reached the rail, when taking a step 
sideways to get clear of the rail, his right foot 
went into a hole, which caused him to fall, and in 
falling, his left foot was caught by the wheel of 
the car, which raa over and crushed it. The hole had 
been dug by steamboat men for a purpose of their 
own, and had with the knowledge of other brake- 
men been there several days, and the attention of 
the section foreman had been called to it. The 
evidence tended to show that plaintiffs intestate 
was ignorant of its existence. The principal 
question in the case was, whether the instruction 
for plaintiff was correct, which declared that de- 
fendant was responsible, if the risk of injury to 
plaintiff was increased by the hole being there, and 
it was allowed to remain after defendant knew of 
its existence, or might by the exercise of reason- 
able diligence and care have known thereof, and 
that the injury was received in consequence of the 
hole remaining, after defendant knew or might 
have known of its existence. Upon the hypothe- 
tical case thus put to the jury, no doubt could be 
entertained of defendant’s liability. The instruc- 
tion was proper and the court so held, but the 
principle controlling that case is wholly inappli- 





cable to this. In discussing the questions involved 
in that instruction, Wagner, J., who delivered 
the opinion, remarks: ‘The rule has long been es- 
tablished, and it is founded in reason and justice, 
that it is the duty of railroad companies to keep 
their road and works, and all portions of the track, 
in such repair, and so watched and tended, as to 
insure the safety of all who may lawfully be upon 
them, whether passengers, or servants, or others. 
They are bound to furnish a safe road, and suffi- 
cient and safe machinery or cars. The legal im- 
plication is, that the roads will have and keep a 
safe track, and adopt all suitable instruments and 
means with which to carry on their business.” 
The paragraph of the opinion is relied upon by re- 
spondent, and if it is to be taken literally, without 
qualification, it furnishes some support to the doc- 
trine announced in plaintiff's first instruction. 

What is meant by a safe track is not very clear. 
An absolutely safe track is one on which no acci- 
dent would occur, attributable to the track. On 
the best roads, in construction and management, 
accidents do occur, and a strictly safe track is no- 
where to be found. The remarks we have quoted 
taken literally without qualification, are disap- 
proved. 

The plaintiff who avers, must prove negligence. 
Is the fact that there is another kind of rail, of 
which a guard rail might be constructed, that 
would make the guard rail safer for employees, 
and equally answer its purpose, sufficient to render 
the company liable to an employee for injury re- 
ceived by him in consequence of the failure of the 
company to use that other kind of rail? Is proof 
of that fact proof or any evidence of negligence on 
the part of the company? Plaintiff's first instruc- 
tion declares that it is. Wharton, in his Law of 
Negligence, sec. 213, says: ‘*An employer is not re- 
quired to change his machinery in order to apply 
every new invention, or supposed improvement, 
in appliance, and he may even have in use 
a machine or appliance for its operation, 
shown to be less safe than another in use, without 
being liable to his servants for the non-adoption of 
the improvement; provided the servant be not de- 
ceived as to the degree of danger that he incurs.” 
Again, in section 244, ‘*When an employee, 
after having the opportunity of becoming acquain- 
ted with the risks of the situation, accepts them, 
he cannot complain if he is subsequently injured by 
such exposure. Hence, to turn specificially to the 
consideration of the employer’s liability, an em- 
ployee who contracts for the performance of haz- 
ardous duties, assumes such risks as are incident 
to their discharge from causes open and obvious; 
the dangerous character of which causes, he has 
had opportunity to ascertain.”’ The authorities 
cited by him in support of those propositions fully 
sustain the text. 

Take the case of an engineer who for years has 
been operating just such an engine as that he is 
employed to run, and is injured by an explosion, 
which would not have been so likely to occur, if an 
improvement or appliance had been furnished by 
the employer in use elsewhere, would the employer 
be liable to him in an action for damages, because 
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he had not furnished such improvement or appli- 
ance? If the railroad companies are required to 
take up their rails whenever a better rail is manu- 
factured, because it would afford greater security 
to their employees, and to discard their machinery 
whenever a more perfect machinery is invented, or 
be liable to any employee who may be injured in 
using the old machiney, it would impose upon 
them pecuniary burdens which would compel them 
to suspend the operation of their roads. In Won- 
der v. Baltimore & O. R. R. Co., 32 Md. 411, the 
court remarks: ‘In the case before us, the ques- 
tion depending upon a diversity of opinion, as to 
whether the eye-bolt or the hook is the better mode 
of fastening the brake, is immaterial, as both seem 
to be approved appliances, tested by trial and ex- 
perience; and if it were conceded that the eye- 
bolt has superior merits, it by no means follows 
that the defendant was bound to discard the hook 
that had been used fora long time, and on so many 
trains without accident. A master is not bound to 
change his machinery in order to apply every new 
invention or supposed improvement in appliances, 
and he may even have in use a machiue or appli- 
ance for its operation shown to be less safe than 
another in general use, without being liable to his 
servants for the consequence of the use of it. If 
the servant thinks proper to operate such machine, 
it is at his own risk, and all that he can require is 
that he shall not be deceived as to the degree of 
danger that he may incur.”’ 

Wood in his law of Master and Servant says, 
Sec. 331: ‘‘ The employer is not bound to employ 
the latest improvements in machinery, and is not 
liable for an injury which might have been avoided 
if such improved machinery had been in use.”’ In 
Toledo v. R. Co., 84 Ill. 434, which was an action 
by his administrator for damages for an injury re- 
ceived by an employee, the court remarked: 
“They are not required to seek and ap- 
ply every new invention, but must adopt 
such as is found by experience to com- 
bine the greatest safety with practical use.” 
That case goes far enough in that direction, and 
we think too far, in regard to the duties it exacts 
of the employer to the employee. The principle 
announced in the above extract, applies to the re- 
lation of carrier and passenger, but is more exact- 
ing of the companies with respect to employees 
than we think warranted by the authorities. There 
is no fault to be found with what was decided in 
the case. It is an authority, we think, against this 
plaintiff's first instruction considering the evidence 
in the cause. Even the doctrine announced in the 
paragraph quoted from that case will not sustain 
the judgment inthis. The evidence does not show 
that the U rail ‘‘ has been found by experience 
to combine the greatest safety with practical 
use.” 

Reason and the weight of authority alike con- 
demn the first instruction given for the plaintiff. 
The liabilities of railroad companies to their pas- 
sengers and their liabilities to their employees are 
to be distinguished, as in Warner v. Erie R. Co. 39 
N. Y., 471, and Finney v. Boston &c. R. Co. 
62 Barb. 218. The highest degree of diligence is 








required in the one case, and the lower standard in 
the other. 

Applying these principles to this case, what 
right has plaintiff to recover from the company? 
He was an experienced railroad man, thirty-five 
or forty years of age—had worked for years on 
railroads constructed as defendant's was. He had 
never seen any other thana T rail used. He knew 
that the guard rail was at the place where he was 
injured, and that it was made of T rail. This was 
his own testimony, and he proved by other wit- 
nesses that the U rail would have been less danger- 
ous, although it was but little used in this country 
—his own witnesses stating that the most they 
knew of the U rail, they had learned from books, 
and not from observation. This, with evidence of 
the particular manner in which he received the in- 
jury, already detailed, and the extent of his injury, 
was the case made by the plaintiff, and his evidence 
neither proved, nor had any tendency to prove, 
negligence on the part of the defendant, which 
made it liable in damages for the injury plaintiff 
received. . 

The instruction asked by defendant at the close 
of plaintiffs’ evidence, that it was not sufficient to 
warrant a verdict for plaintiff, should have been 
given. The first instruction for plaintiff, as already 
indicated, was also erroneous. Defendant’s third 
instruction should have been given, if there had 
been any evidence tending to show carelessness on 
the part of plaintiff, but there was none. 

We think that under the circumstances of this 
ease, the fifteenth instruction asked by defendant 
should have been given. The evidence showed 
that the plaintiff was fully acquainted with the 
risk he incurred, from the nature of his employ- 
ment and the kind of rail used for guard rails on 
defendant’s road. It might not be a proper in- 
struction in a case where the employee was inex- 
perienced and ignorant of the danger he incurred 
in the work he was employed to perform. 

The judgment is reversed. The other judges 
concur. 


NoTE.—The distinction drawn in the foregoing case 
between defective machinery and machinery not of 
the most approved pattern and construction, is one of 
no little importance. As was said by a learned and 
careful judge, in Devitt v. Pacific R. Co., “* Much of 
the work of the country is done without the employ- 
ment of the best machinery or the most competent 
men, and it would be disastrous if those prosecuting 
it were held to insure the safety of all who enter their 
service.” And to the same purport is the language of 
the court in Hayden v. Smithville Manufacturing Co., 
29 Conn. 548: “‘Every manufacturer has a right to 
choose the machinery to be used in his business, and 
to conduct that business in the manner most agreeable 
to himself, provided he does not thereby violate the 
law of the land. He may select his appliances, and 
run his mill with old or new machinery, just as he may 
ride in an old or new carriage, navigate an old or new 
vessel, or occupy an old or a new house, as he pleases. 
The employee having knowledge of the circumstances, 
and entering bis service for the stipulated reward, can 
not complain of the peculiar taste or habits of his em- 
ployer, nor sue him for damages sustained in and re- 
sulting from that peculiar service.” 

Numerous cases enunciating the same doctrine might 
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be cited, but we refer to these cases as stating a now 
generally accepted rule, for the purpose of calling at- 
tention to a distinction which, we think, necessarily 
follows from the premises. If the law is that an 
employer is not bound to furnish machinery of any 
particular pattern or construction, so that it is free 
from latent defects, discoverable by the exercise of 
ordinary care; then it would seem to follow that 
knowledge on the part of the employee that the ma- 
chinery furnished for his use is not the best and 
safest of its kind is wholly immaterial. It may well 
be conceded that an employee is justified in presum- 
ing that his employer will comply with every obliga- 
tion imposed by law. If the law does not require the 
best machinery to be used, what right has an em- 
ployee to presume that it will be used? In such cases, 
must he not take his chances? Knowing that his em- 
ployer may lawfully furnish machinery of an inferior 
character, must he not inspect the machinery so far as 
to be advised of its general pattern and construction, 
in order to ascertain whether it suits his taste, as well 
as that of his employer? In short, can it be negli- 
gence for one to do what he hasa perfect right to 
do? M. A. L. 








DAMAGES CAUSED BY DOMESTIC ANIMALS. 


Animals have in all times been the subject of curious 
cases and curious laws. Solon enacted that ifado bit 
a man it was to be delivered up bound to a log of four 
cubits long; but this was improved on by the Welsh 
legislator of the twelfth century, who provided that, 
after the dog had bitten three persons, it was to be 
tied to its master’s leg and then killed. The charter of 
Elenora (‘‘Carta de Logu’’), drawn up in 1395 for Sar- 
dinia, enjoins that oxen and cows,whether wild or do- 
mesticated, may be legally killed when they are taken 
marauding; but an ass so convicted is liable to have 
one of its ears cropped off for a first offense, a like 
penalty being inflicted for a second delinquency, while 
a third trespass entails, not even the loss of its tail, 
but confiscation of the criminal to the Crown. The 
Jews distinguished in the Talmud between actions 
done by vicious or innocent animals, the owner of the 
latter being required to pay only half the damage 
caused; and the Mosaic law said that if the owner of 
an ox knew that it pushed with its horn, and if, being 
let loose, it killed a man, not only the ox but the owner 
was to be put to death. And here we might add a de- 
scription of various singular actions brought against 
animals in ancient times, as related by M. Menabrea, 
in the 12th volume of the Transactions of the Cham- 
bery Society, and by M. Emile Agnel in his ‘‘Curiosi- 
tes Judicaires et Historiques.”’ but that we doubt 
whether they would be held binding authorities since 
the passing of the Judicature Acts. We prefer some- 
thing more modern, if less marvelous; and instead of 
narrating the action brought by the Friars Minor of 
the Province of Pridade no Moranhao in Brazil, 
against the Ants of the said territory, suffice it to de- 
clare, in the first place, what befell but the other day, 
in the matter of a certain cock, at Birmingham county 
court, after which the writer will enlarge on the doings 
of a cat, as appeareth in the records of the sheriff 
court at Perth. 

The cock came before the court (May 20th) in this 
wise: Florence Walford, by her father and next friend, 
sued George Mathews to recover £5 damages, sustain- 
ed by her in consequence of the defendant wrongfully 
and negligently keeping a savage and dangerous cock 
fowl, knowing it to be savage and dangerous and ac- 
customed to injure mankind, whereby the plaintiff 
was, on February 27th, pecked and injured. The 
judge (Mr. Mutteram, Q. C.), protested he had never 
heard of such a case; the plaintiff’s solicitor admitted 





that it was one of first impressson; and the defend- 
ant’s solicitor announced that he had vainly spent three. 
hours in endeavoring to find an authority in point. 
But, on the other hand, why, on principle, sbould not 
damages be recoverable if it could be shown that the 
cock fowl aforesaid had pecked and injured children 
before, that the defendant knew thereof, and yet, not 
having the fear of Mr. Motteram before his eyes, ne- 
glected to shut up the said savage and dangerous bird? 
The court confessed there was a good deal in this, and 
thereupon made a precedent, at an expense to the de- 
fendant of £1 compensation, and 16s surgeon’s ex- 
penses. 

The cat figured in the case of Webb v. McFeat, 22 
Journ. of Jur. 669. There the claim was for £1, being 
loss and damage sustained by the pursuer in conse- 
quence of a cat, belonging to the defender, having 
killed a carrier-pigeon belonging to the pursuer, inthe 
neighborhood of his premises, it being claimed that 
the defender was “responsible in respect of the natur- 
al disposition or propensity of cats to kill birds, and 
the defender’s failure to keep the animal properly en- 
closed or secured.” It was denied that the defender’s 
cat wax the actual culprit; but though it appeared 
that the residences of the parties were surrounded by 
a colony of cats, Sheriff Barclay was satisfied that the 
defender’s cat was the true offender. The ques- 
tion of liability, however, remained. Said the Sheriff 
(Oct. 25, 1878): **There is no precise authority on the 
point. The pursuer had suffered a loss, but the de- 
fender has made no gain in consequence, and there- 
fore the principle of equity which forbids one to make 
profit by another’s loss has no place here, neither can 
the claim be sustained on mere ownership. There 
must be some culpa. Many accidents, some even fatal, 
arise from property, but there must be some evidence 
of culpa on the part of the proprietor to render him 
liable for the consequences. It was quite legitimate 
for the pursuer to keep a pigeon, but just as much so 
for the defender to keep acat. The latter is more @ 
domestic animal than the pursuer’s bird. But there 
are no obligations on the owner of a cat to restrain it 
to the house. The pursuer’s plea is that the natural 
instinct of the feline race is to prey upon birds as well 
as mice. So it was argued that the owner of the cat 
should prevent the possibility of its coming into con- 
tact with its favorite sport. But it is equally true that 
the owner of a bird should exercise similar caution to 
prevent its coming within the range of a hostile race. 
If the defender’s cat had trespassed into the pursuer’s 
house or aviary where the bird was secured, there 
might be ground to find the owner of the eat liable for 
the consequencens of its being at large. With parity of 
reason had the bird intruded itself on the territory of 
the cat and there been slain, there could have been 
no recourse, because the owner of the bird should 
have prevented its escape. In the present case, it ap- 
pears that both the quadruped and the winged animal 
were in trespass. Both were on neutral territory, be- 
ing a green of a neighboring proprietor. It was the 
duty of the pursuer to take the guardianship of his 
bird said to be so valuable, and therefore both owners. 
are in equal blame, and the case must be viewed as. 
arising from natural law, for which neither owner 
without culpa can be answerable. The defender hav- 
ing at first not sympathized with the loss of the pur- 
suer, '=:t rather put him at defiance, and forced him 
to prove that it was the defender’s cat who slew his 
bird, the defender will be assoilized, but without. 
costs.”—Jrish Law Times. 
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NOTES OF RECENT CASES IN THE UNITED 
STATES CIRCUIT AND DISTRICT COURTS. 


° 

CONSTITUTIONAL LAW — FOURTEENTH AMEND- 
MENT—MARRIAGE.—1. There are two elasses of priv- 
dleges attaching to an American citizen, to wit: (1) 
those which he has as a citizen of the United States; 
and (2) those which he has as a citizen of the State 
where he resides as a member of society. The four- 
teenth amendment of the United States Constitution 
forbids the States from abridging the privileges be- 
longing to a person as a citizen of the United States; 
but does not forbid the States from abridging the priv- 
ileges belonging to their citizens as citizens of States. 
.2. Marriage is a privilege belonging to persons as 
members of society, and as citizens of the States in 
which they reside, and may be abridged at the will of 
the States in which they reside. Marriage, though a 
contract, is more than a civil contract, and is not af- 
fected by the clause of the tenth section of the first ar- 
ticle of the Constitution forbidding a State from pass- 
ing any laws impairing the obligation of eontracts. 3. 
A prisoner who has been prosecuted and imprisoned 
by his State for violating a law of his State relating to 
marriage, can not be released by a United States court 
‘on habeas corpus, on the ground that such law violates 
the Constitution or laws of the United States. Sec- 
tion 1977, of the United States Revised Statutes, giv- 
ing to all persons the same right of making and en- 
forcing contracts as is enjoyed by white persons, only 
extends to lawful contracts, and does not extend 
to a marriage declared void by the law of the 
State of the parties to the marriage; and this, 
whether the ceremony of marriage was performed in 
that State or in another State where such marriage 
was legal, if the parties to it go out of the State of 
their residence in order to evade her laws, and return 
to live and cohabit in the State in positive violation of 
her express law.—Hx parte Kinney. United States 
Circuit Court, Eastern District of Virginia. Opinion 
by HuGHEs, J. 3 Va. L. J. 370. 

CHARTER PaRTY—UsaGE—* Rainy Day ”—BILL 
OF LADING — DEMURRAGE. — 1. The phrase “rainy 
day” being of itself indefinite and uncertain, the sense 
in which it was used in a particular contract may 
therefore be shown by the surrounding circumstances 
including the usage of the particular port or trade 
to which the contract relates. 2. A charter party pro- 
vided that the charterers should have 30 working days, 
not counting “‘rainy days” in which to load a vessel 
with grain at Portland, Oregon. Held, that the phrase 
“rainy days” was intended to apply only to the days 
on which the rainfall was such as to prevent the loading 
of the vessel with safety and convenience—the actual 
facilities of the port for so doing being considered. 3. 
A contract entered into in Liverpool to load a vessel 
with grain in Portland, Oregon, is in contemplation of 
Jaw made at the latter place and therefere the condi- 
tion and conveniences of such port for loading vessels 
with grain or the established usage thereof upon that 
‘subject may be shown to explain the meaning and use 
of dubious and uncertain phrases in the same—as for 
instance—“rainy days.” 4. ''he person to whom a bill 
of lading of a cargo is made, or the indorsee thereof, 
has the legal property in the same, free from the lien 
for demurrage, and therefore the owners of a vessel 
with an overdue claim for demurrage against the char- 
terers, for which by the terms of the charter party they 
have a lien upon the cargo, are not bound to sign un- 
qualified bills of lading to the chaiterers for such car- 
£0, until such claim for demurrage is satisfied; and if 
such vessel is detained in port for want of a clearance, 
which by the terms of the charter party the charterers 
were to obtain, but did not for want of the bills of la- 
ding, such detention is nevertheless the fault of the 








charterers in not paying the demurrage or accepting 
bills of lading subject to the same, and therefore they 
are liable to the owners for the damage arising from 
such detention.—Balfour v. Wilkins. United States 
District Court, District of Oregon. Opinion by 
DEaDy, J. 








ABSTRACTS OF RECENT DECISIONS. 


SUPREME JUDICIAL COURT OF MASSA- 
CHUSETTS. 


[Filed June 30, 1879.] 


TORT — CONVERSION — GOODS CONSIGNED TO 
THIRD PERSON.—An action of tort for conversion can 
not be maintained where the goods alleged to have 
been converted have bee n consigned by the plaintiff 
toa third person to be paid for as they were sold 
by him. Fairbanks v. Phelps, 22 Pick. 535; Winship 
v. Neale, 10 Gray, 382; Ring v. Neale, 114 Mass. 111. 
Opinion by Cot, J.—Hardy v. Munroe. 


PROMISSORY NOTE—INDORSER—NOTICE.—1l. The 
defendant signed his name-upon the back of a prom- 
issory note, payable to the order of the maker, after it 
was signed upon the face, but before the same was in- 
dorsed by the maker thereof, and before the same was 
negotiated: Held, that the note was in legal effect a 
note payable to the bearer; that the defendant, as in- 
dorser, was entitled to demand and receive notice, and 
did not come within that limited class of cases where 
one who is neither maker or payee, and who puts his 
name on the back of a note before it is negoti- 
ated, has been held as a joint promissor. Bigelow v. 
Cotton, 13 Gray, 309. 2. In the absence of any evi- 
dence, the presumption is that the law applicable to a 
case is the same in another State as here, Wood v. 
Core, 4 Met. 203; Cribbs v. Adams, 13 Gray, 597. 
Opinion by CoLT, J.—Dubois v. Mason. 


RESCISSION OF CONTRACT—TENDER OF CONSIDER- 
ATION RECEIVED.—The rule that if a party enters in- 
to a contract and in consideration of so doing receives 
money or merchandise, and afterwards seeks to avoid 
the effect of such contract as having been fraudulently 
obtained, he must first give back to the other party 
the consideration received, applies to those cases only 
where that which was received, and which must be re- 
turned, was the consideration of the contract or set- 
tlement which the receiver intended to make, and un- 
derstood that he was making, and which he seeks to 
avoid by reason of fraudulent practices of the other 
party which led him to agree toits terms. It does not 
apply to cases where a party holds out that he gives 
the consideration for one thing, and by fraud obtains 
an agreement that it was given for another thing. 
Opinion by SOULE, J.—Mullen v. Old Colony R. Co. 

SALE—CONSIDERATION—EVIDENCE.—The plaintiff 
agreed to sell a horse and some diamonds to the de< 
fendant, for which he claimed he was to receive in 
payment a horse belonging to the defendant called 
“Little Ned,” and that the defendant fraudulently de- 
livered to hima horse resembling “Little Ned,” but 
of much less value. The defendant, admitting that 
he deliverea the less valuable horse, centended that 
the bargain was for that horse, and not for “Little 
Ned,” and introduced evidence to prove this. The de- 
fendant offered to show that the value of the property 
which he was to receive, and did receive, in accord- 
ance with the bargain made, was, and was known to 
be, far iess than the value of ‘‘Little Ned,” but the 
court excluded the evidence. Held, that the evidence 
was competent. The fact, if proved, would have a 
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of six years to pay, and plaintiff to receive the month- 
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tendency to show that probably the contract was not 
for the sale of the more valuable horse to the plaintiff, 
but for the sale of the horse which he actually re- 
ceived; and so that the plaintiff had no cause of ac- 
tion. Bradbury v. Dwight, 3 Met. 31; Lee v. Wheel- 
er, 11 Gray, 236; Rennell v. Kimball, 5 Allen, 356; 
Parker v. Coburn. 10 Allen, 82; Upton v. Winchester, 
106 Mass. 330; Brewer vy. Housatonic R. Co., 107 Mass. 
277. Opinion by SOULE, J.—Norris v. Spofford. 


MONEY HAD AND RECEIVED—DRAFT.—In an ac- 
tion for money had and received, it appeared that one 
< was building a house for the defendant under a 
sealed contract, and that C purchased his lumber from 
the plaintiff’s agent A. C, who owed the plaintiff, 
gave to Aawritten order upon the defendant for a 
sum less than the defendant owed him, and the de- 
fendant orally promised A that he would pay to him 
the amount of the plaintiff’s bill against C, saying that 
he had money enough due to C to do so, but he subse- 
quently settled with C, paying him the whole amount 
due him under said contract. Held, that the action 
could not be maintained. The defendant not having 
accepted the draft was still liable to pay his debt to C; 
and the plaintiff’s demand against C was not exting- 
uished in whole or in part by the promise. Park- 
hurst v. Dickerson, 21 Pick. 307; Suffv, Pope, 5 Hill, 
413; Liversidge v. Broadbent,4 H. & N. 602; Rogers 
v. Union Stone Co., 126 Mass.; Morse vy. Adams, Id. 
Opinion by ENDICOTT, J.—Clement v. Earle. 


or 
SUPREME COURT OF MISSOURI. 
Apri Term, 1879. 
{Filed June 2, 1879 } 


LANDLORD AND TENANT— WHERE LEASE STIPU- 
LATES FOR RENEWAL UPON SAME TERMS AND 
BoTH PARTIES ACT IN ACCORDANCE THEREWITH 
NO ACTUAL RENEWAL IS REQUIRED. — In May, 
1867, plaintiff leased to defendant a building at St. 
Louis for a term of three years, at yearly rent of 
‘$7,000, payable monthly. Lease was in writing and 
signed by both parties, and contained stipulations 
that lessee was to pay double rent for every day it held 
on to premises after expiration of lease. There was 
‘also privilege of a renewal for ten years more from 
expiration of lease at same terms. Defendant enter- 
ed into possession, and at expiration of first term con- 
tinued in possession, paying same rent until May, 
1876, when having given a month’s notice, removed 
from the premises. No new lease had been requested 
or tendered. Plaintiff refused to accept a surrender, 
and brought present action for rent accruing subse- 
quent to removal of defendant. On trial in circuit 
court, judgment for defendant, which was reversed in 
Court of Appeals, and judgment thereon rendered for 
plaintiff. Defendant brings his writ of error. Held, 
that the general rule undoubtedly is that where a les- 
see for years holds over his term in the absence of any 
express contract, the law implies he is holding over 
under the terns of the original lease, and makes him 
a tenant from year to year; but to sustain this impli- 
cation, the acts of the parties must be consistent with 
such atenancy; and when the terms of the lease and 
the conduct of the parties are such as to clearly indi- 
cate that the lessee is not holding over under the 
terms of the original lease, and there is any contract 
in writing between the parties to which such conduct 
may be referred, the legal implication of a tenancy 
from year to year will be rebutted and the law will 
presume that the parties are acting under such con- 
tract. In this case, defendant continued fora period 











ly rent provided for in the clause of renewal just half 
the sum defendant had obligated to pay if the privil- 
ege of renewal was not exercised, and under the cir- 
cumstances defendant is estopped to deny that the 
term had been extended under the clause of renewal. 
Judgment of Court of Appeals affirmed. Opinion by 
HovuGu, J.—Insurance, etc. Building Co. v. National 
Bank of Mo. 


DAMAGES — CITY NOT RESPONSIBLE FOR INJUR- 
IES CAUSED BY DESTRUCTION OF ITS BUILDINGS 
BY UNUSUAL AND UNPRECEDENTED STORMS—MIS- 
LEADING INSTRUCTIONS.— Action for damages for in- 
juries inflicted on plaintiff, Mary Flori, by prostration 
of the Center Market in the City of St. Louis. Appeal 
by city from St. Louis Court of Appeals. 3 Mo. App. 
231. There was evidence on part of plaintiff to 
show that roof of market-house was blown off and 
wall prostrated by a wind-storm, neither unusual nor 
uncommon, and only of ordinary force and violence, 
Defendant’s evidence tended to show that building 
was thrown down by a storm of unusual violence, 
amounting to a cyclone. In the circuit court the court 
gave an instruction that, unless the jury found the 
wall was blown down “by the action of an unprece- 
dented or extraordinary wind-storm, which was not 
reasonable to have been anticipated by the city,” they 
must find for plaintiff. Held, error. There was no ob- 
ligation on the city in the construction and maintain- 
ance of the market-house to anticipate unprecedented 
wind-storms, as required by the instruction. It 
would be strange doctrine to require defendant to an- 
ticipate such a storm as had never before occurred 
and provide against it. The utmost requirement that 
could be exacted would be that it should keep the 
building in such condition as would enable it to with- 
stand ordinary force and power of usual wind-storms. 
The addition of the words quoted in instruction was 
calculated to mislead jury and deprive defendant of 
benefit of declaration given on its behalf that if the 
storm which overthrew the market-house was one of 
unusual force and violence, the jury would find for 
defendant. Because of its misleading character and 
conflict with instruction given for defendant judg- 
ment is reversed. Geaty v. R. Co.,30 Mo. 473: Henchler 
v. O’Bannon, 56 Mo. 290. Opinion by NORTON, J.— 
Flori v. St. Louis. 


sicllpitesaniclnenic 
SUPREME COURT OF MINNESOTA. 


[Filed June 24, 1879. 


MORTGAGE—REDEMPTION.—After the foreclosure 
of a mortgage upon real estate under the power, the 
only right of redemption by mere act of the parties is 
that given by statute, and can be exercised only as pre- 
scribed in the statute. Such a redemption can not be 
made by a tender of less than the amount for which 
the property was sold, with interest, even where the 
foreclosure was for more than was actually due on 
the mortgage. After such a foreclosure for more than 
is actually due, the court may, upon a proper show- 
ing, allow the mortgagor to redeem by paying what 
was justly due upon the mortgage. But the mortga- 
gor must show an excuse for not applying to the court 
before the foreclosure to prevent a sale for more than 
was due. Opinion by GILFILLAN, C. J.—Dickerson v. 
Hayes. 

|Filed June 25, 1579.] 


UNCONSTITUTIONALITY OF ELECTION Law.— The 
election law of 1878, regulating elections in incorpora- 
ted cities of over 12,000 inhabitants, provided as fol- 
lows: “The ballots shall be folded by the voter and de- 
livered to one of the judges of election, who shall 
forthwith lay the same on top of the ballot-box, at th 
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same time in an audible voice proclaim the name of 
the person offering to vote to the board; and if the 
judges be satisfied according to the evidence as here- 
in described, that the person offering to vote is a legal 
voter, the clerks of election shall enter the name of the 
voter and his number under the proper headings in 
the poll-book, and the judges shall indorse on the back 
of the ticket offered the number corresponding with 
the number of the voter on the poll-list, and shall im- 
mediately put his ticket in the ballot-box.’”? The Con- 
stitution of the State declares that “‘ all elections shall 
be by ballot, except for such town officers as may be 
directed by law to be otherwise chosen.” As the 
election of city officers are not embraced in the excep- 
tion, in regard to eiections of town «fficers, the ques- 
tion in the case is whether the provision in regard to 
the numbering of the ballots is constitutional. The 
answer to this question depends upon what is meant 
by voting by ballot. Voting by ballot signifies a mode 
of designating an elector’s choice of a person for of- 
fice by depositing a ticket bearing the name of such 
person into a recepticle provided for the purpose, in 
such a way as to secure an elector, the privilege of 
complete and inviolate secretcy in regard to the per- 
son votedfor. This privilege of secrecy may proba- 
bly be regarded as the distinguishing feature of bal- 
lot-voting, as compared with open voting, as, for in- 
stance, voting viva voce. The object of the privilege 
is the independence of the voter. The provision re- 
quiring the numbering ef the ballots is unconstitu- 
tional, as violating the voter’s privilege of secrecy, and 
a voter can not be required to submit to its application, 
and if the voter is debarred from voting upon refus- 
ing to submit, he may maintain his action for dama- 
ges against the person debarring him. Opinion by 
Berry, J.—Brisbin v. Cleary. 


_ 
——— 





SUPREME COURT OF INDIANA. 
May Term, 1879. 


TRESPASS — CUTTING TREES BY A TENANT.— A 
tenant, as such, has no right without express author- 
ity or license, to cut trees upon the land of the land- 
lord, except, perhaps, for necessary firewood; and 
such authority or license can not be implied from the 
mere possession, or right of possession, of the land by 
the tenant. Judgment affirmed. Opinion by Howk, 
J.—Devixson v. State. 

CORPORATIONS — NOTES GIVEN ULTRA VIRES.— 
A note given by a corporation will be presumed to 
to have been given in the course of its legitimate bu- 
siness until the contrary uppears. Such a note will be 
valid in the hands of a subsequent indorsee without 
notice, whatever may be the purpose for which it was 
given, even if given ulira vires. Judgment reversed. 
Opinion by PERKINS, J.— Vanarsdall v. State. 

HUSBAND AND WIFE—TORT OF WIFE.— Replevin 
by appellant against appellee for some hogs. The 
court below charged the jury in effect, that the de- 
fendant was not liable for the detention of the prop- 
erty, and an action would not lie against him there- 
for, if the detention was caused by his wife and son, 
and he did nothing more in the way of detention than 
to allow his wife and son to keep it on his farm. 
Held, that this is an incorrect statement of the law. 
The unlawful detention of the plaintiff’s property was 
a tort; and if it was thus detained by the defendant’s 
wife, he became liable to the plaintiff for the act. 
Cooley on Torts, 115. Judgment reversed. Opinion 
by WORDEN, C. J.—Choen v. Porter. 


ATTORNEY AND CLIENT — CONTRACT — IMPLIED 
RaTIFICATION.—If an attorney, who has the manage- 


. 





ment of a suit, employs another attorney who assistr 


at the trial of the cause, and the client is present and 
sees the atiorney thus employed assisting in managing 
and conducting the suit, and recognizes him as assist- 
ant counsel in the case, such client will be liable 
to such assistant attorney for his reasonable fees. 
Whether the original counsel were authorized by their 
client to employ such assistant counsel or not, the rec- 
ognition of such assistant on the trial by the client 
would amount to an implied ratification of his em- 
ployment. Judgment reversed. Opinion by NIB- 
LACK, J.—Hogate v. Edwards. 

SLEEPING CAR TICKET—LIABILITY OF COMPANY. 
—Appellee purchased a ticket, or check, for a certain 
lower berth on a sleeping car of appellant, from Indi- 
anapolis to New York. While en route the car was 
detached from the train, and appellee was compelled 
to take an inferior berth in another car. He brought 
suit for damages and recovered below. The question 
as to whether appellant is a common carrier is not 
material to the case. The contract made imposed 
upon the appellant the obligation to furnish sleeping 
car accommodations for a continuous trip from one 
point to the other, so that appellee could go on with 
the continuous train, as he might be bound to 
do on the purchase of an ordinary railroad ticket 
without provision for stopping off. 71 Penn. 482; 72 
Penn. 231; 11 Met. 121. The appellant was bound by 


‘the contract evidenced by the check, not merely to: 


furnish sleeping car accommodations, but to furnish 
the particular berth in another car of equal safety, 
convenience and comfort. 47 Ind. 79. Judgment af- 
firmed. Opinion by WORDEN, C. J.—Pullman Palace 
Car Co. v. Taylor. 


— 
——_— 





SUPREME COURT OF WISCONSIN. 
May, 1879. 


MORTGAGE—CONDITIONAL SALE — EVIDENCE.—1. 


An instrument under seal executed by P. and wife to. 


M., declares that, in ‘consideration of $430 to them in 
hand paid, they have “bargained, sold, granted and 
conveyed to M., his executors,” etc., a certain mare and 
harness, phaeton and piano, all then in their possess- 
ion: ‘* provided, however, and on these conditions,’” 
that if said P. or his representatives should, within six 
months, pay to M., his representatives or: assigns, $75 


and 10 per cent. interest on said piano, or $150 and 10: 


per cent. interest for said mare, or $215 and 10 per cent. 
interest for said phaeton and harness, then said instru- 
ment, ‘as to the article or articles so redeemed,” 
should be void; and that M. agreed to let P. redeem 
said chattels severally by payment of said respective 
sums, and to resell, assign, and transfer to said P., by 
bill of sale, any separate chattels so redeemed;” pro- 
vided, further, that P. should retain possession of the 
property during said six months. There was also a 
habendum, and a warranty of title. Held, that, in the 
absence of any testimony as to the circumstances under 
which the instrument was executed, the transaction. 
must be regarded, not as a conditional sale, but asa 
mortgage. 2. Whether there can be a chattel mortgage 
without per-onal liability of the mortgagor, or some 
other person, to the mortgagee, for the sum secured, is 
not here determined, there being no evidence that there 
was not such a liability in thiscase. 8. Parol evidence 
would have been admissible in this case to show the 


circumstances under which the contract was made, for 


the purpose of enabling the court to construe it. Ly- 
man v. Babcock, 40 Wis. 503. 4. Error of the court 
below, against the appellants, in holding the contract, 
unexplained by evidence of facts attending it, a condi- 
tional sale, would not be cured by its erroneous rejec— 
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tion of evidence of such facts offered by respondent; 
nor could the latter error be considered here on this 
appeal. 65. A tender of the mortgage debt by the 
mortgagor remaining in possession after condition 


. broken, kept good by psyment of the money into court, 


is a good defense to an action by the mortgagee for the 
possession. Opinion by TAYLOR, J.—Musgat v. Pum- 
pelly. 

FIRE INSURANCE—CONSTRUCTION OF POLICY— 
WaRRANTIES.—1. A stipulation in an application for 
fire insurance construed, in a doubtful case, most 
strongly against the insurer, by whom it was framed. 
2. In a doubtful case, that construction of a contract 
which will save it, is to be preferred to one which 
will destroy it. 3. The use of the word ‘“ warranty ” 
in a contract will not always control its construction, 
as there may be a warranty without use of that word, 
and its use will not always create one. 4. An applica- 
tion for insurance against fire, on a printed form fur- 
nished by the company, contained over a hundred in- 
terrogatories, with answers thereto, anda statement 
that the applicant covenants and agrees with the com- 
pany “‘ that the foregoing is a just, full and true expo- 
sition of all the facts and circumstances in regard to 
the condition, situation, value and risk of the property 
to be insured, so far as the same are known to the ap- 
plicant, and are material to the risk; and the same is 
hereby made a condition of the insurance, and a war- 
ranty on the part of the assured.” The policy provides 
that the application *‘ shall be considered a part of this 
policy, and a warranty by the assured.” Held, (1), 
That the stipulation in the policy that the application 
shall be considered a warranty by the assured, must be 
construed to mean such a warranty as stipulated in the 
application itself. (2). That the clause “so far as the 
same are known to the applicant,” etc., is not an addi- 
tional stipulation that the assured has stated all facts 
known to him material to the risk, though not called 
for in the interrogatories; but it qualifies the preceding 
clause, changing it from an absolute covenant that all 
the answers are true to a covenant that they 
are true “so far as known,” ete. (38), That in 
an action upon the policy, therefore, it can not be 
held void merely because the application contains some 
false statements of fact, but it must be shown that these 
were known by the assured to be false, and were mate- 
rial to the risk. And as to a promissory or continuing 
undertaking, true when made but afterwards departed 
from, it must appear that the change increased the risk, 
and was thus material. 5. To the question, what ma- 
terial was used in lubricating the machinery, the as- 
sured answered, “ lard and sperm oil ;”’ and tothe ques- 
tions whether the machinery was regularly oiled, and, 
if so, by whom and how often, the answer was: “ Yes, 
by engineer and miller, as often as necessary.’’ The 
proof was, that during the whole life of the policy, an 
oil known as “ fine engine oil ” was constantly used in 
the mill for lubricating purposes, and that the ma- 
chinery was not usually oiled by the engineer or miller, 
but by another person specially employed by plaintiffs 
for that purpose. Held, that the insurer could not es- 
cape liability on these facts, without proof that the use 
of said “fine engine oil,’ instead of lard and sperm 
oil, was known to the assured, or that the risk was in- 
creased by the fact that some person other than the 
miller or engineer usually oiled the machinery. Opin- 
ion by LYON, J.—Redman v. Hartford Fire Ins. Co. 








BOOK NOTICE. 





FORMS OF PLEADINGS AND PRECEDENTS in the 
Court of Chancery of the State of New Jersey. with 
Practical Notes and References to Decisions on Mat- 
ters of Pleading and Practice. By S. MEREDITH 
DICKINSON, Counselor at Law. Jersey City: F. D 
Linn & Co. 

This book has been prepared especially with refer- 
erence to the wants of the New Jersey practitioner, 
but it has a value far beyond that State. Barring the 
technical rules which constitute the science of special 
pleading at the common law, the elements of all good 
pleading under whatever system it may be are essen- 
tially the same everywhere. A concise and logical state- 
ment of the cause of action or defense forms the basis 
of every well prepared answer or complaint. This be- 
ing so, the forms contained in Mr. Dickinson’s book 
can be made available, as well by the intelligent practi- 
tioner under a modern code, as by one still pursuing 
the methods of procedure originally adopted and long 
confined to the practice in courts of equity. It will be 
found upon examination that these forms are clear, 
concise and logical. They omit nothing which is es- 
sential; they contain nothing which is super- 
fluous. They bear the most unmistakeable evidence 
of having passed under the practiced eye, as well as 
having been pruned and fashioned by the skilful hand 
of a master of the subject to which they belong. 

The notes, which are very conveniently arranged for 
reference, constitute a store-house of selected author- 
ities upon the subjects to which they refer. This pe- 
culiar merit consists in the cases cited being directly 
in point as illustrative of the principles for which they 
are cited, and that every one is an acknowledged au- 
thority upon the subject. 

This isa book eminently to be praised. The paper 
upon which it is printed, its typographical execution, 
the quality of its binding and the general style and 
manner of its preparation, are well worthy of imita- 
tion by all law-book makers. But these qualities, 
though much to be commended, constitute only a 
small part of the superior value and excellence of the 
work. To the New Jersey practitioner this book must 
become absolutely essential. It will be to him at least, 
what the great work of Mr. Daniel has proved to the 
English bar. 








QUERIES AND ANSWERS. 


. ; QUERIES. 


5. MORTGAGE—FORECLOSURE— REDEMPTION.—B, 
under the laws of Iowa, mortgages his realty to A. 
Before foreclosure, C and D obtain judgments in a 
court of record against B. A forecloses his mortgage 
against B, without making C and D parties to the pro- 
ceeding. The year for redemption expires, and a sher- 
iff’s deed is made upon sale under such foreclosure. 
Are the rights of redemption by © and D cut off—ifso, 
when and how, and if not, how long time do they have 
to assert the right to redeem? M. L. T. 


6. MASTER AND SERVANT—DISCHARGE.—A is a 
wholesale dealer, and hires B to sell for him to retail 
dealers by sample, and upon commission upon sales 
actually made, B to pay his own expenses. The con- 
tract is for one year. At the end of six months, A dis- 
charges B, without fault upon the part of B. Can B 
recover damages, and if so, what is his measure of 
damages? M. L. T. 





7. GIFT—WHEN REVO CABLE.—A sold to B proper- 
ty at the price of $500. A, intending a gift to his son 
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U, took B’s obligation for the payment of the $500 pay- 

able to himself as trustee for the use of C. A has al- 

ways retained this obligation. Part of it has been 

paid to A, and the balance is owing. A refuses to ac- 

count to C, and proposes to appropriate the whole 

sum. Has C any enforceable claim against A or B? 
Owensboro, Ky. 





ANSWERS. 
No. 4. 
[9 Cent. L. J. 89.] 


The supplying lodgings or clothing to a prostitute, 
for the purpose of enabling her to carry on her prac- 
tices, is illegal, and the creditor can not recover the 
price. Girardy v. Richardson, 1 Esp. 13; Jennings v. 
Throckmorton, R. & M. 251; Bowry v. Bennet, 1 Camp. 
348. See Feret v. Hill, 2 L. J. (C. P.) 185; 15 C. B. (80 
E. C. L. R.) 207. Any contract encouraging prostitu- 
tion, or auxiliary to the keeping of a bawdy-house, or 
supplying a thing with the knowledge that it is going 
to be used for that purpose, is void. Pearce v. Brooks, 
Law Rep. 1 Ex. 213, 217; Smith v. White, Law Rep., 1 
Eq. 626. This includes the letting of a house for baw- 
dy—(cCrisp v. Churchill,1 B. & P. 340; Jennings v. 
Throckmorton, Ryan & Moody N. P. 251; 1 Bishop 
Crim. Law, §§ 1090-1096)—letting a carriage to a pros- 
titute as a part of her equipage to entice men—Pearce 
v- Brooks, supra; Girardy v. Richardson, 1 Esp. 13)— 
and in some circumstances furnishing her with board, 
(Mackber v. Griffith, 2 Cranch C. C. 336; compare with 
Lloyd v. Johnson, 1 B. & P. 340; 2 Chitt. Con., 11th 
Am. Ed 981) and clothing. Bowry v. Bennett, 1 Camp. 
348. But in the application of the doctrine, there are 
some nice distinctions, and not on all of them are the 
courts quite agreed. Compare with the following cases, 
Armfield v. Tate,7 Ire. 258; Hanauer v. Doane, 12 
Wall. 342; McGavock v. Puryear, 6 Coldw. 34; Michall 
v. Bacon, 49 Mo. 474; Taylor v. Chester, Law Rep. 4Q. 
B. 309. The bare knowledge of the seller, that the pur- 
chaser intends to use the property unlawfully, 1s not 
sufficient to vitiate a contract of sale, and render it ille- 
galand void. Sup. Ct. Gen. T. 1850; Kreiss v. Selig- 
man, 8 How. 435; S. C., 8 Barb. 489. 


St. Louis, Mo. M. THOMPSON. 





The fact that a vendor sells goods to the keeper of a 
house of ill-fame, knowing that they are to be used in 
her business, will not preclude him from recovering 
the purchase price of said goods in an action brought 
for that purpose; provided the goods be articles of 
lawful commerce. 24 La. Ann. 591; 26 La. Ann. 108; 
49 Mo. 478; S.C. 138 Am. Rep. 128; S. C. 21 Am. Rep. 
549; S. C. 8 Am. Rep. 138. 8. H. 

Holton, Kansas. 

[See, also, as supporting this answer to the query, 
Howell v. Stewart, 54 Mo. 404; contra, Ochse v. Wood, 
5 Cent, L. J. 417.—Epb. CENT. L. J.] 








NOTES. 





CHIEF JUSTICE WAITE has received from the Ohio 
State Universitythe degree of Doctor of Laws.—Abra- 
ham B. Olin, late of the Supreme Court of the District 
of Columbia, died at his residence in Maryland, on the 
morning of July 7th, at the age of sixty-sever.— 
The trial of Thomas Buford for the murder of Judge 
Elliott of the Kentucky Court of Appeals is in pro- 
gress at Owenton in that State——In the United 
States Circuit Court at San Francisco, on the 7th inst., 





Mr. Justice Field decided what is known as the 
“queue cutting ordinance,” to be invalid, being in 
eonflict with the fourteenth amendment. The ordin- 
ance prescribed that the queues of all Chinamen im- 
prisoned in the county jail for petty offenses should be 
out off, and was expected to prove a strong detriment 
to that class of criminals. 





THE Governor of this State deserves the thanks of 
its citizens, for the courageous stand which he has 
taken against that sentimentalism which sees in every 
murderer condemned to suffer the extreme penalty of 
the law, a proper subject for executive clemency. It 
ought, by this time, to be well understood by all per- 
sons of murderous proclivities, that so far as the chief 
officer of the State is concerned, they have little to look 
for except justice; and a falling off in the number of 
homicides within our borders will, we venture to say, 
soon be noticeable. With a weaker man than Governor 
Phelps at Jefferson City, a murderer, no matter wheth- 
er rich or poor, influential or friendless, would be 
much more likely to die of fever or sunstroke, than at 
the hands of the law. While his riches might be po- 
tent with the jury, as juries now go, his poverty, in 
the event of his conviction, would be strighway urged 
as areason why he should be pardoned, because, for- 
sooth, had he been rich he would have been acquitted. 
This argument seems to have reached the height of its 
absurdity in a letter, one of many written with the 
same object, addressed to the Governor in support of 
a petition for the commutation of the sentence of one 
Degonia, convicted at Potosi, in this State, for the 
killing of a man who, at the time he received the fatal 
wound, was running away from his assassin. There 
seem to be few mitigating features ina case of this 
kind, and yet the Governor is implored to commute the 
sentence, because other criminals, as bad as he, have 
lately escaped punishment in that part of the State, and 
to make an example of this one would be unfair. It 
apparently did not strike the writer of this letter that 
the trouble lay in permitting the ninety-nine to escape; 
and that, if this argument was worth anything, no 
criminal of any grade could be justly convicted, be- 
cause criminals of every grade have again and again 
been unjustly acquitted. It is to be hoped that the 
firm stand taken by the Governor will succeed in put- 
ting an end toa ridiculous feature of criminal trials 
which, at present, prevails very extensively in this 
part of the country. We mean the attempts which are 
made not only by jurors, but, we regret to say, by trial 
judges and prosecuting attorneys, to transfer the re- 
sponsibility for a conviction for a capital crime from 
their own to the shoulders of the executive. Nosooner 
has the Supreme Court affirmed the case than the Gov- 
ernor is overwhelmned with petitions for a pardon or 
reprieve, signed not only by citizens in general, but 
by the judge who sat on the trial, the attorney who 
prosecuted the prisoner, and the jurors who convicted 
him. As tothe petitions of sympathetic people who 
know nothing about the facts of the case, they are en- 
titled to but little weight, and generally receive but 
small attention. The others, however, stand on a dif- 
ferent footing. If the prisoner was not guilty on the 
evidence, the jury violated their oaths; ifthe prose- 
cuting attorney believed him innocent, it was no part 
of his duty to prosecute him; if he was unjustly con- 
victed, the judge, in permitting the verdict to stand, 
became himself the criminal. The Degonia case, in 
addition, shows that, even with the decision of the 
Governor, the end of the case is not reached; it is still 
left for his counsel to attack that decision in the news- 
papers. Luckily, however, for the public peace, this 
= appeal is made to a tribunal which has no juris- 

iction. 





